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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and : 
WALTER ROSS, Revenue Agent, ORDER TO SHOW 
Internal Revenue Service, : CAUSE 


Petitioners, 
Mis -~sonr 


- Ve 


GEOFFREY DAVEY, As Secretary of 
THE CONTINENTAL CORPORATION, 


THIS IS A COURT ORDER WHICH REQUIRES YOU TO 
APPEAR IN PERSON IN ROOM 

COURT HOUSE, FOLEY SQUARE, 

10007 AT fC! 300.1, 


reerincenetreaetttae lmnaleit 


Upon the application of Paul J. Curran, United 
States Attorney for the Southern District of New York, at- 
torney for petitioners, the annexed affidavits and the 
exhibits annexed thereto, and the memorandum of law filed 
herewith, it is hereby 

ORDERED, that the above-named respondent show 
cause before this Court at the time and place set forth 
.above, or as soon thereafter as counsel can be heerd, why he 
should not be ordered to comply fully with the Summons duly 
issued by the Internal Revenue Service and served on him, 
and why the United States should not be awarded costs and 
disbursements of this action and such other relief as is 
just; and all affidavits, exhibits, or memorandum of law on 
behalf of respondent, if any, shall be filed on or before 5 
business days prior to the date set forth above, and it is 
further, 


c 


ORDERED, that person: 1 e2rvice of & copy of this 
order, together with the annexe: affidavits and exhibits, 
and the memorandum of law filed nerewith, upon the respondent, 
by the United States Marshal, ox in the alternative, by the 
District Director of the Intern: 1 Revenue Service or his 
authorized officer or agent, on or before September | 4 : 


1975, shall be deemed sufficient. 


Dated: New York, New York 


September /J€ | 1975 


[sf faa ya / 
Un ie States elatnict 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA and : APPLICATION POR 
WALTER ROSS, Revenue Agent, ORDER TO SHOW 
Internal Revenue Service, : CAUSE 
Petitioners, 
- Yu 


GEOFFREY DAVEY, As Secretary of 
THE CONTINENTAL CORPORATION , 


Respondent. 


The United States of America, and Walter Ross, 


Revenue Agent, Internal Revenue ‘ervice, by their attorney 


Paul J. Curran, United States At'orney for the Southern 
District of New York, hereby res; ectfully make application 
for an order to show cause why the above-captioned respondent 
should not be ordered to comply ‘ully with the summons duly 
issued on him, and why the Unite: States should not be award- 
ed the costs and disbursements o! this action and such other 
relief as is just. 

2. This application is made pursuant to Title 26, 
United States Code, Sections 740: and 7604, to compel re- 
spondent to obey the mandate contained in the specified 
Internal Revenue Summons ("Summors"). A true and accurate 
copy of the summons to be enforced is attached hereto as 
Exhibit “A" and is thereby made «= part hereof. 

3. The respondent's cffice is located at 80 
Maiden Lane, New York, New York 10038, within the Southern 
District of New York. 
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4. By reason of the default or disobedience of 
the respondent as fully set forth in the attached affidavits 
of Agents Ross and Rosenberg, petitioners have been hindered 
and delayed in the assessment and collection of federal 
taxes in violation of the law. 

5. No previous application has been mace for the 
relief sought in this application. 

WHEREFORE, The United States of America, peti- 
tioner, respectfully requests the issueance of an order 
directing the respondent to obey the mandate contained in 
the Internal Revenue Summons duly and properly issued and 
served upon him and now sought to be judicially enforced, 
gether with costs and disbursements and such other relief 
as is just in this proceeding. 

Dated: New York, New York 


September /¢ , 1975 


Respectfully submitted, 


PAUL J. CURRAN 

United States Attorney for the 
Southern District of New York 
Attorney for Petitioners. 


ee + " 
ee 
FA 5. 2 SRMAN 

Assistant United States Attorney 
Office and Post Office Address: 
One St. Andrew's Plaza 

New York, New York 10007 
Telephone: (212) 791-1993 


UMTTED STATES DISTRICT CouRT 
CQUTHERE DISTRICT OF WEW YORE 


SESS ia ea ar i ohae alr anc ale 
URTITED STATES OF AMERICA amd 
VALTER ROSS, Rewemwe Agent, 
Internal Reveuum Service , ’ AFFIDQVIT 
Petitionrrs , : 
<i 
GEOPYREY DAVEY as Seeretary 
of THE COWTIMENTAL CORPORATION, 
Re @pcrmndiaeens, . 
etait et nk nn nn en ~~ RK 
STATE OF Ww YORK ) 
COUNTY O67 iw YORK : @8.: 
SOUTRERY DISTRICT OF wa Your ) 


WALTER POtY. beimg duly ewere, depeses and eeye: 

1. T om & Revere Ageat employed by the Ilaterual 
Rewenue Serwies (the “Serwice™) sd ashe this affidewir is 
seppert ef the application of the Usited States ef Americs 
te eaferce the Interne! Rewemse Serwice Summons which I 
served upon the capticned respendest, em Jarwary 7, 1975, 
to ebteaia machine sensible deta, (cazeuter tapes), beretefere 
refue@d ae by the regpondent . See, @ cepy ef the eummans 
attached herete as Ewhibic “A”. 

2. Continental Corpor stien ead its subsidierice , 
texpayer herein, is o malti-williem deller diversified 
conglomerate ef severe) cempamics, ee entially farweived in 
im the imowrance and lowding bu: imess fields, whieh files 
a comeolidated tam retwru, and +s nach is cousidered a 


large ceee, centinwewely audited by the Service. 


3. Ga Jume 19, 1973 I was eseigned te the civil 
cerperets iecem= tex awlit of the Contimeetel Carporstice end 
ite ewkeidieries (“Ceatimeutal Cerp.") te determine its 
eerrect tam liebility fer calemiar ypsar 1971. 

&. Qs Bewsaber 17, 1973, pureuest te staedarg 
Service precedure, Centineetal Carp., threnugh ite tax 
comeel William 7. Gleasen, Jv., was extended a capy ef the 
Service's large case asdit plem (the "Plea"), whieh iafermed 
Centineate! ef the mammer im which the audit weald be 
coaducted. The Plee hed been drafted ower « peried of 
severe! wenthe te meet the particular weaeds of the 
Ceetimeetel Corp. audit. 

5. Om Mewember 77, 1973, I keld « mg with 
abeve respeadent, Geeffrey Dewey, the Vice President end 
Secretary, and with William F. Gleasea, Jr., Viee President, 
Assistaat Secretary and Tax Counsel, beth of Cont inentel 
Cerp., end Reveawa Agent Reseuberg, a Serwice cemputer 
eedit specialiet, fer the purpese ef securing the agreeusat 
ef Ceatimeetal Corp. to arreuge access te seeded couputed 
tepes waich were en integre) part ef Ceatimeatal CGerp .'s 
fimemeial recerdea. 

6. Computer Audit Specialist Beseuberg advised 
we of a price aeeting for the seme purpese, held on 


Pebruvary 13, 1973, at whieh time Wr. CGleseoa seid that 


Coatimental did wot wewt te ellew 1.8.8. accege te 


Continemteal Corp. cemputer tepes because the 1.8.8. conid 
ée @ were thereugh end quicker tam ewdit wrick would be te 
a 


PBs: le 


the disadvantage ef Continental Cerp. I was advised that 
Mx. Gleasen ferther stated that the harder it is fer th» 
I.R.S. te é4g eut iafermatien, the aece éisceuraged the 
1.8.8. sgeete would beceme, ead thesefers less auditing 
weeld be eccewps]iohed. 

7. &t the Kowember 2°, 1973 meeting I submitted 
sa Infermation Deewsemt Request fer the computer tapes te 
Keruaa Swansen, Superintemdeat of the Tex Department ef 
Ceontinestal Cerp. I was net gives e defisite emewer te 
wy request. See, Exhibit "B", etteehed herete. 

8. Whee, @@ December 127, 1973, I was ads igued 
the Cem¢imentel Cerp. tex audit fer caleadar tax yeer 
peried 1972; the 1971 emd 1972 awdite were ceerdimated and 
werked simultaneously. 

9. Om Pobrwary 7, 194 « second request was made 
fex the computer tupes cencerai.g the 1971 audit. Is 
edditien, I submitted en Inform tien Decusent Bequest fer 
the cesputer tapos ceneerming the 1972 ewdit. Still, x 
received =e definite respemee to my reqeeste. See, Exhibit 
"C™, attached hereto. 

16. Oe March 21, 1974 « third request wes uade 
fer the computer tapse cesceruing the 1971 ewdit, te ae » 
eveil. See, Ewhibic "Db", ettached berete. 

ll. Ge Ageil 30, 1974 « seeead request was ande 
fex the computer temes comceraing the 1972 eeégit, te ee 


eveil. Gee, Bubibéc “E", attached kererce. 


es 


12. Qe June 12, 1974 Mr. Gleeeea, advised me 


thet Continental Corp. would net cesply with the Service 
request fox cemputer tapes. Mr. Gleasen said Cent isental 
Cerp. teek the pesitien thet tapee do met hawe te be 
furnished fer Yervice examinatien ia that they are net 
besks and reeerds of the corporation. I teck issue with 
Contineatal Cerp.’s pesitien because, if fer ee ether ressea, 
Rew. Hal. 71-20, 1971-1 Cum. Bull. 392, specifically states 
that magnetic tages weed for recerding, censelidstiag and 
summerizieg ecceunting trengsections and recerde withia « 
taxpayer's eutematic date presessing system are recerds 
withia the eseuing ef Section 6001 ef the Ieteracl Bevence 
Ceée and Sectien 1.6001-1 of the Interesl Reveusue 
Regulations, end es euch are required te be reteiued as leag 
as the cemtents mey beceme eateorial in the edulaistratica 
of exy Iaterval Beweews lew. Im addition, I tc@k iseus 
with the pesitien ef Ceatiueuteal Corp. es regerds other 
requests fer inferustiea which weet unanswered fer several 
wenthe thereby tetcerfering with tke serwsl eudit preeses. 
13. It fe mest difficult te give eredeace to 
the afereseid pesitien ef Coatinestal Carp. with regard 
te the camputer tapes im that it cempletely éieregards 
the prime cemeern thet the computer tapes are “besks sad 
records” thet centain fimancial data ef Contimeatel Cerp. 
beth relewent and weterial te Serwics eedit aad thet 
Ceatiueutel Cerp. as a taxpayer eeamet restrict the Service 


audie ef itself te recerds of ite cum selectian. 


hen 


14. Im the belief thet Cemtimental Corp. would 
recensider amd change its arbit: ary aferestated poesities 
im the face ef om Inmterual Reverwe Semmens, ca Jemuary 7, 
1975 I isewed end seerwed a Swaacns in the setter ef the 
tam liebilicy ef Comtimental Corp. for tax year perieds 
1971 end 1972-the oummens wae issued te end served on 
Geeffrey Dewey, as Secretary ef Continental Cerp., te 
sppeer om Jewmary 73, 1975 amd to brisg with kim “All 
Mechine-Gensible Deta Medie esed fer recerding, eeneel idat iag 
or sumaGrising aceeumting or fineseial tresesactieas and 
recerés im reepeet ef general expenews end leases expemdwe 
ee incurred during the years 1971 end 1972, imeludinug but 
eet limited te Magnetic Tepe mam er 110101 ead Magnetic 
Tape Bamber 471601, fexr eaeh yeer respectively. A ecepy ef 
seié oumma@ms is attached hereto as Exhibit “a“. When Y 
served the ewmeons I infomed Mr. Dewey thet for his 
convenience the sumumes cemld be satisfied at Gatineatsl 
Cerp. effiees rather thee at the forvice. 

15. Gs Jameary 27, 1975 Mr. Gleesen ead other 
tex ceumsel of Centinental Corp. held « conference with 
we concerning anether aspect ef he audit. Dering the 
eeaference Mr. Gheasen stated thit, te date, ae cenclusien 
hed been reached by Continental ‘erp., as te whether er net 


it weeld hesor the swamene ceere -aiag the eempuber tapes. 


«Se 


16. Om Janwery 78, 1°75, the summens retere date, 
Mr. Dewey did est appear. Beary P. Wiseteky ef Cent ineatel 
Corp. appeared, stated that he was appearing in the ploee 
of Mr. Davey, that Centimeatal Corp. was resisting the 
eumm=ens im regerd to the computer tapes, end thee, befere 
leeving witheut complying with the sumeons, Mr. Wineteky 
handed a letter te we frem Mr. Davey, dated Jaeweary 27, 
1975. Im the letter, fer the first time Centineutal Carp. 
ewplified ite reasens fer imtentionally met cemplring with 
the Ieteraal Reweume Summons, A cepy ef said letter is 
attached herete as Ewhibic "y". 

17. Im beief, Comtimental Corp. hes refused to 
tures over primary source tapes on the beeis that the 
turnewer would be enmduly burdeme ome amd thet they have 
already suggested thet tke Service be satisfied with en 
ewliec ef the velumineus secemdary primteet reeerd: created 
fren the seurce tepes im a ferm cet suitable te the audit. 
Ie fact, the Serwice is reedy to aseume the berden of 
toming the cempeter tepes and in fect Centineatel Cerp.‘s 
suggestien te restrict the Serwi-e ememinetien te ealy 
veluminess secendeary records enc te unileterdly prehibic 
the Service fres examining high-speed, efficiest end meet 
impertant primgery seumce cempute tapas which eemetituce the 
becks and records ef the corpora fee can ealy be viewed as 
a breseneffert te interfere, hin ier, delay, end thwart a 


preser Service exeminetien end «2 it. 
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Pas: le 
18. The cummened enchime sensible data are 
necessary te determine the proper income tex liabilities 
of Centiwental Corporation amd its subsidiaries. It was 
and is wy belief that if the tax sudit is allewed to 
i centinus witheut interference the audit may be completed 
. and resolved in a winimal leagth ef time. 


WALI ER ROSS 
Sworn to before me this 
fea 
/? day of September s 4975; 
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ieee ee Se ae Pipduhuy a Te - wets coat x4 (tmalt AM: Pace a: 9 
H 18 Hi) h ‘i Internal Revonue Service 
a 
Inthe matter of the tax liability uf necaad 


_ The Continental Corporation and its Subsidiaries 


Manhattan 


Internal Revi nue District of 


Period(s)_ Income Tax for Calendar Years 1971 6 1972 


The Commissioner of Internal Revenue 


To Geoffrey Davey, as Secretary of The Continental Corporation 


At 80 Maiden Lane, New York, N.Y. 10038 


testimony relating to the tax lability or the collection 
before of the tax liability of the above named person for the 
period(s) designated and to bring with you and pro 
Walter Ross duce for examination the following books, records, and 

papers at the piace end time hereinafter set forth: 


Greetings: You are hereby summoned and required to appear 


an officer of the Internal Revenue Service, 10 cive 


All Machine-Sensible Data Media used for recording, consolidating or 
summarizing accounting or financial transactions and records in respect 
of general expenses and losses expended or incurred during the years 
1971 and 1972, including but not limited to Magnetic Tape number 110101 
and Magnetic Tape number 421001, for each year respectively. 


Place and time for appearance: 


i 120 Church Street, New York, N.Y. Room 1610-G 


on the eth __. dayof January eg 19 at 0300 o'clock ALM. 


failure to comply with this summons will render you liable to to the requirements of this summons, and to punish default or 


proceedings in the district court of tho United States or before disobedience. 
a United Siales commissioner of megistrate to enforce obedience 


Issued under authority of the Internal Revenue Code 


this st th dae career a. 


on eee oe er eees, = er ERT TT ee Ps” 


tele GF GIGUVIGCS GY SoUrNiG.cS 


oe 
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>. ,zctved the summons shown 
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orice =. of Wis form on: ; 
sea een LMT ICL | Ry AMUN Cos AMON UT a Ging Time 
Cete ee 
a: ee Fe Dee a EE EEN NSE : Pi we i. 
SaaS, SOE ee ae 
; Hay ' 7A) | handed an attested copy of the summons to 


the person to whom it was directed, 


Sers  .Os 
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am 
1. 2S 


‘es | left an attested copy of the summons with the 
following person at the last and usual place of 
abode of the person to whom it was directed 


Sec. is 

Servic = = * Summons 

A su7--~ >: issued under section 6420(e)(2), 

CA2) sy £424(d)(2), or 7602 shall be served 

by the --+ tary or his delegate, by an attested 

cory < -.d in hand to tho person to whom 

itis c --> .., or left at his last and usual place 

of ets: . - 2 the certificate of service signed by 

{he ¢<-_ = cerving the surmmons shail be evi- 

gence = -+ facts it states on tha hearing of an 

eppler = icr the cnforcement of the sum- 

mons. -- {he summons requires the produc: 

onc *, papers, records, or other data, it 

shali:= 2 cient if such books, papers, records, “ 

OF Rese =<. ta are described with reasonable 

cera 
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OCPAMT MENT OF THE FREAGUBT « INTRENAL BEVEMUE SERWICE 


INFORMATION DOCUMENT REQUEST 
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Please return Part II of this 
form with requested items to 


> Pri mivm Tipe S 7d 


REQUESTER 6 NAME ANO TITLE 


REQUESTER’S FILE COPY 


A | TARRY si 


cme Neguca: 


e 


ronm 4564 


focT. 1869) 


OvPaatmuet OF THe THEARVEY 


DATLIS) OF 


tee aerate Serres PREV‘OUS REQUESTIS) 


REQUEST. 


© (Name of Taxpayer, Compeay Division ov Branch) 


” eA C4 re 

v 
Af 7 
Al :*e-deg 


’ 


° 
” horn ial 


~GRECIFIC DESCRIPTION OF TEES) MEG. 4 


he 
Cf pe 


Please return Part II of this 


| 
|form with requested items to 
the Internal Revenue repre- 
sentative whose name and 
office location appear below. 


CATE 
} 


eae ee 
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CL men anne THOaD 
FORM 4964 (10-68) 


REQUESTER'S FILE COPY 


DATEIS) OF 


OLPARTMENT OF THE TREAGURT - INTERWAL REVENUE SEAVICE PREVIOUS REQUESTS) 


INFORMATION DOCUMENT REQUEST 


(Nama of Taxpayer, Company Division of Branch) SUBJECT 


Of em OIN os retin? ¢ wale LIFA FDI 2 Colom Lee, 


Please return Part II of this 
| ie iy, form with requested items to 
mri FA fp 47 ot ff AncfLY Z the Internal Revenue repre 


sentative whoes name and 
office location appear below. 


“fl 6 ANE 1 7 O 
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ula we ff £25 1a) a ‘ 
mth vl L sen moss i 
wlan, Led oe an gerne ARAL om 
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@ tip wk f Kh ae 7 i aD 
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REQUESTER 6 NAME AND TITLE 


REQUESTER’S FILE COPY 
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} 
| 
| 
| 


ror 4564 DEPARTMENT OF THE TREAGURY - INTERNAL REVENUE SERVICES 


1SSks eM? INFORMATION DOCUMENT QEQUEST 
(Name of Taxpayer, Company Division or Branch} 
tweet 7 ip 


- ” ee ' re tt 
At 7 ne =4 ‘ ' 
Als ctegites), hp Sew: : Hn) i Ate 


ee 
SPECIFIC DESCRIPTION OF ITEMS) REQUESTED 


ia $3" (ne 4 Pe lf 
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Hs tae / a a ie 


REQUESTIAG NAME AND TITLE 
iv Atoar Ainiigs 
Pics Coca TION 
a 


/ 


REQUESTER’S FILE COPY 


PREVIOUS REQUESTIS) 


Please return Part Il of this 
form with requested items to 
the Internal Revenue repre 
sentative whose name and 
office location appear below. 


Form 45464 DEPARTMENT OF THE TREASURY 
(oct. 1968) 


ae nen Pare neovesrn 
INFORMATION DOCUMENT "REQUES 
(Name of Taxpayer, ( Company Division of Branch) SUBJECT 


gaia \ a LPAI PIO ed ty ae me es 
1146 


Please return Part II of this 
/ ii form with requested items to 
i j Kia ie i a4 ¢ the Internal Revenue repre- 
ie / septalive whose name and 


office location appear below. 
3 Onn ib, 


REQUESTER & NAME AND TITLE 


REQUESTER’S FILE COPY 


EIGHTY MAIDEN LANE 
NEW YORK, NY. 10036 


January 27, 1975 


Revenue Agent Walter Ross 
120 Church Street 

Room 1610-G 

New York, New York 


Dear Sir: 

We have received the summons, issued by you, dated 
January 7, 1975, ordering Mr. Geoffrey Davey, Secretary of 
the Continental Corporation (the "Company') to appear at 
your office on January 28, 1975 at 10:00 a.m. and to pro- 


duce 


"All Machine-Sensible Data Media used for 
recording, consolidating or summarizing 
accounting or financial transactions and 
records in respect of general expenses 
and losses expended or incurred during 
the years 1971 and 1972, including but 
not limited to Magnetic Tape number 
110101 and Magnetic Tape number 421001, 
for each year respectively." 


For the following reasons, among others, we are unable to 
comply with your summons with respect to Machine-Sensible 


Data Media: 


As we have previously informed you, the computer 


tapes that you have summoned relating to the general expenses 


Exhibit F 


for 1971 were prepared solely for the creation of a printout 


and accordingly were erased pursuant to the retention system 
that had been established by the Company for records of this 
type (45 Pe This erasure, of course, occurred several 
years before the issuance of the present summons and prior to 
any request (informal or otherwise) by you or any other agent 
of the Internal Revenue Service to obtain these tapes. 

Relying on advice of counsel, we respectfully decline 
to produce the remainder of the listed materials on the ground 
that your summons exceeds the statutory grant of authority 
contained in Code Section 7602 and is otherwis” objectionable 
under applicable law. Production of the tapes listed in your 
summons would be unjustifiably burdensome and expensive for the 
Company, expecially in light of the fact that the information 
contained on the summoned tapes is, and at all times has been, 
available upon request for your inspection in the form of bound 
volumes of the printouts of the tapes in question. Cf. United 
States v. Matras, 487 F.2d 1271 (8th Cir. 1973); United States 
%7 The practices of the Company with respect to the automatic 
erasure of tapes following the expiration of the applicable 
retention period were modified in light of Revenue Procedure 
71-20, 1971-1 Cum. Bull. 392, but due to an internal misunder- 


standing at the time of its implementation this modification 
did not prevent erasure of the 1971 general expenses tapes. 


tel 


v. First National Bar.k of Fort Smith, 173 F. Supp. 716 (W.D. 
Ark. 1959). We note that we have provided to you, and you 

have been permitted to examine at length and to whatever extent 
you desired, any and all of the bound volumes of printouts that 
you have requested from time to time. 

The Internal Revenue Code authorizes the Service to 
examine the books and records of a taxpayer with a view to 
determining the taxpayer's tax liability. 1.k.°. Sec. 7602. 

Under the pertinent regulations and rulings, it appears that the 
materials which you seek to summon are "secondary" materials, 
while the peptone eee) have been made available to you are 
"primary" ee Thus, under Revenue Procedure 64-12, 1964-1 
Cum. Bull. (Pt. 1) 672, the Service made it clear that the purpose 
of its so-called ADP Guidelines was to assure the availability of 
"Visible and legible records," which would provide requisite 
verifying authority on audit. The emphasis of these Guidelines 
was on the end product to be produced for examination, i.e., 
"visible and legible" records--not on the punch cards or magnetic 
tapes or disks used to produce the visible and tenia records. 
Cf. I.T. 3866, 1947-2 Cum. Bull. 68 (permitting microfilm to be 


*/ The printouts constitute ledgers and journal records of the 


Company, on the basis of which financial statements and Federal 
income tax returns are prepared. 


: 


used aS a substitute for original records, but in no way favoring 
the use of microfilm). Im a recent decision, the Court of Appeals 
for the Eighth Circuit has strongly suggested that the Service is 
not entitled to rummage through secondary records, at least where 
primary records have been made available. United States v. Matras, 
487 F.2d 1271 (8th Cir. 1973). 

Additionally, you have failed to prove that the information 
sought in this summons is not already in your possession as a 
result of your extensive examinations of the aforementioned bound 
volumes, and thus you have not satisfied the essential conditions 
for the issuance of an enforceable summons. United States v. 


Powell, 379 U.S. 48 (1964); United States v. Pritchard, 438 F.2d 


969 (Sth Cir. 1971); United States v. Fordin, 1972-2 U.S.T.C. Par. 


9618 (E.D.N.Y. 1972). Nor have you complied with the notice and 
necessity requirements set forth in Code Section 7605(b) as pre- 
conditions to a second inspection of the Company's books of 

account. United States v. Fordin, 1972-2 U.S.T.C. Par. 9618 (E.D.N.Y. 
1972). 

Finally, the place of examination designated by you is 
unreasonable in light of the kinds of materials sought to be 
summoned, and the summons thus violates Code Section 7605(a). 

Henry P. Winetsky, Assistant Secretary of The Continental 


Corporation, and Tax Counsel to The Continental Insurance Companies, 


is herety authorized to appear and act in my place and stead 


with respect to the summons. 


Respectfully submitted, 


a A 
SOD oY -* é Av — 2 
Geoffrey Davey 

Vice President & Secretary 


* 
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(WITED STATES DISTRICT COURT 
SOUTHERE DISTRICT OF Ekw TORE 


GROPTERY DAVEY, ee Secretary 
ef TER CONTI TAL CORPOtarie7 , 


Keopembont . 
tee ca caleba ae cs Gear ars Aes rsd eam are ioe sa al 
STATE GF Baw YORK 
COUNTY OF Bw YORK 
COUTRERE DISTAICT GF WawW YORE 

EeMeD C. ROSYEEERG, teeing duly sworn, depesee 
emi state 6: 

Ll. I om a Rewemme Ageet, Computer Awdit 
@pectaliet, eupleyed by the Internal Reveape Servies (the 
“gervice”) end aoke ths affidewit is suppert ef the 
application ef the Waited Stetes of America te onforve 
the Iaterual Beeeume Service eumeene secwed by Reoveune 
agent Welter Rese wen the captioned respendest on 
Jewsary 7, 1975 to obtain machine sensible deta (eceupeter 
tepes) keretetere refused by the reapemtent . 

2. Bimee 1972, I bews been agaigned te eseiet 
large cese audits which require the experties thet I herww 
bees taught end prectice. Pursuamt to current fieterne! 
effice direetives every large ceee oudit wast inelude 


the woe of e Gouputer Audit Speaiaiiet. 


3] 


3. Continental Cerperstiea end ite subsidiaries, 
tampayer herein, ia a wulti-millies Geller diversified 
ecaglemecete «f several ecapenios, easemtially iuvelwed ie 
the inewrenes ema lewiing busiaase tleide, wach files a 
censelideted tax return, and as suck is cencidered « large 
ease, vagelarly audited by the Service. 

4. @e Pebrwary 7, 1973 1 wee eeeigued te assist 
im the lerge ease ewiiit ef Centiasetal Cer. . 

5. Te aesietaia the Continental Corp. audit I 
met with Geerge Meare of TWIGS Systems Carperatian ef 
Heeptese, Bew Jersey. IRSCO is the eauputer deta preseceiag 
affiliate ef Cemtiaesetel Cerp.. At thie apeting the 
Geatineztal Cerp. Simemeial eumpater syeten was ect lined 
as tellers. 

6. Ceetinentel Carp. imelades warieus preperty 
eed essuanlty imewremce evbeidiaries wxiech are refeured 


us by the taxpayer eo “the Cautiasete! Iseernees Compecias”. 


The Ceatinental Imeuwremce Cospanies’ divisien ef the 
Centizeutel Corp. euieteios a deperteseteal aecoustiag 
eyeten, by googragikie vegies, whieh eperntes est of eight 
separate regiennl effices, exah effles being reepeasible 
fer @ defined geegragh ical wegen. 

7. The ineueial amd seceunting recerd keeping 
system ef the Coativeetal Inewrance Cocgenies (s comml ctud 
te thy ase of computers, i.g., waekiec~comeible Geta. 

~2- 


et 
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8. For cenvenionce of discussion attached to 
this effidevit as Euhibic "1" is « typiesl flew chart 
werkeheet, relating te accounts payable. Thies sedel werk- 
sheet gewerally reflects the accounting presese of a vendor's 
inveice threugh cempater system ewch ae that ef Comtiaental 
Cerp. to obtain the pre-set print-eute, which Continental 
Corp. would sew have the Service limit ite examinetien. 
Also attached herete is Exhibit 2, which represents a 
typical wender imveiee; Exhibit 3, which represents a 
typical ecceatse payable woucker, and Exhibic 4, which 
represents the pre-set printed ewtput entitled, “Expense 
Detail Listing”. 

9. In brief, Cemtineatal Corp. will net allew 
the Service the use ef the competer tape which embodies 
the “rew" information. Rather, Centimental has of fered 
te provide the Service ealy with pre-set print-euts, as 
fer exeaaple, a “Meathly Fxpeuse Detail Listing” priat-ouwt. 
This priet-owt ifeting ie beard in quarterly or sawmal tine 
perieds by each of the sight eferesaid Ragiems ef Continental 
Insurance Campanies; end it is further brekes down by “cost 
cegzers”, i.e., Geportment, divieien, wait (see Ewhibic 
"6" attached). The expense listing priateut exbedies three 
different ledger aceewnts: Unsderwritiag Expense (Acct. 541); 
Investment Expense (Acct. 542); amd Real Estate Expenes we f 
(Aeet. 351). Each meathly listing print-eut averages a | 
tetal ef 75 pages. There are % seperate monthly listing 
print-outs per yesr. Each page of said print-eut conciste 
of spprewimately sixty lines ef infermetien. 


-§- 


10. The aforesaid pre-set print-cets are inesuf- 
ficient eed imeffective te aect perticuler nseds ef the 
Service Guv'ng its aadit ef Cowtimeetal Cerp. The essence 
ef the inappropriatemoss of the primt-eute is that they wore 
prepared fer perticular mamegerial purposes ef Ceatincatal 
Cerp., whieh purpesss are net ideatical te these of the 
Service. 

ll. Limiting the @erwiee te the pre-set print- 
euts denioas the Gerwiee the eppertumity te verify thet it 
is, in feet, enelywimg complete records. Im fact, the 
aferesaid Expense Listing pre-set priat-eat ef Ceatineatal 
Cerp., dees set fieeclade all the empense (tewe ef Ceaticectal. 
Yor exemple, wrekerage ond comalseiea exeencses end payrell 
eupensese are vot tecluied in the pre-set priatesst. 

12. Im eddities:, the pre-set priat-eets ef fered 
by Continental Cerp. de met reflect expenses iu a ferment 
siwilear te the exgeese deductieng reflected cn either 
Continental Corp.'s tax retura, ex on Ceatinentel Corp.'s 
ficemeiel Ceaventien Stetemeat as filed with the Ineurence 
Depertuant ef the Stete of Bow York. The ageded iafermeticsa 
is set displayed by classificeticn @¢f expense and there fere 
the tetal amount of a paertieular clase ef expeese iz 
unewhileble te the Service, At preeemt, te Gstermine the 
tetel amewnt ef a particular class ef expeese, the Service 
east edd each fedividwal claseified item frem the ene 
related ebject class fren cach page ef cack ef the wimety-siz 
vélemss ef primt-eet. This aetked dese set aseure 
eoup lateness . 


PHS : Le 


13. By preventing Serwice use of Cont iueetal 
Corp. fimamcial and acceunting computer tapes, the Service 
is impeded from worifying whether ox met « particularly 
large expeuce fuwwice had berm fragmented emeng many cost 
centers ec depertmeate, in order te meke the pre-set print - 
ewt imeccurstely reflect only 2 seminel amount ef expense for 
eech of the many cretited departuents. 

14. With use ef the cauputer tapes of Contizental 
Corp. the Service will be able te preduce an appropriate 
ewdit print-ewt centaiaieg the releveet fielde ef in ferm- 
tien is a ferest upen which the Serwice cam ef fectively 
sé@udaieter ite tax audit, e.g., a tetal list ef paymoats 
wade te apoarticuler employee effics:, o offices ef tha 
tampa yer . 

15. The pre-set print-euts are cubedied im over 
one texxtred velumes. Use of the computer tapes will al lew 
the Service te effectively end efficteutly audit the 
tampayer by cemlucting a ecilemtifically sewed test semple 
is @ winimes aueunt ef time. On the other hend, refmeal to 
ceoperate by Centimental Carp. compels the Serwiee ta 
conduct a tedious, time censumiag, cad wxrclieble “eye ball” 
@edic ef the velucineus bound velames. 

ts. I weeall e sew pertinent ebservatien aede te 
me im 1973 by Mr. Gleeeen, Vieo Presideat, Aseistant 
Secretary amd Tex Cowasel ef Ceatinental Corp... Mr. Gleason 


etated thet he did met cunt te let the Iateraal Revenue 
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Service have aceees to its cempantes' tape, because the 
Service could them de a more thereugh, and quicker tax 
audit which would be to the disedveatage ef Ceetineatal 
Cerperation. He alee etated that the harder it in fer the 
Revere agent te dig owt the imfermatien the less =-*iting 
weld be accomplished. Mr. Gleasen*s comments were percee- 
tive end eptly steted in ligkt of the meed fer the presest 
application te the Court. 

17. I wast peint est that the foresaid diseessien 
has ealy ceneerned the “Keparse” camputer tape inferu ties. 
The summens in question alee seeks "Lesees Paid” cempeter 
tape infermation which has eet been complied with in any 
menner by the taxpayer. 

18. The Serwice ie desirous of werking with 
Continental Cerp. te determine « reacenable wammer ie which 
the Service cam take posseasi¢u ef the relevant ceuputer 
tapes, which ave necessary to deturmien the tax liebilities 
ef thie tampeyer from a prec:ilenl stemdpoiat, the cesputer 
tapes are faw im waierr and small phyeieal eize, making 
their trenspertetion cest very reesenable. Each reel ef 
cemputer tape is epprverimetely 18 fackee in dfameter. 1/2 
isch thick, weighing appreximetely 3 pourde. However, the 
Service ig prepared to take it epen iteelf te trasepert the 
computer capes, if that is sesessary. I am alse willing 
te werk with the exriginal cemputer tapes et Continental 
Corp. computer facilitioe, new lecated im Meptume, Bow 


Jereey. If Cent aental weuld pwofer, 1 mm willéag te aake 
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cal 
and werk with duplicate origins) tapes eff the Chama {aster 


Cerp. premises end at Service computer facilicies. 


Swern te befere ws this 


[G day ef September, 1975. 


PATRICK H. BARTH 
ROTARY PUBLIC, STATE OF NEW YORK 
No. 24-4526297 
Qualified in Kings County 
Certificate filed in New York ouaty 
Commission Expwes March 30, iy/§ 
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Wine matter cf the ‘ax liauility uf 


The Cc ntinental ac 


srporation and its Subsidiaries 


Manha tta 


Internal Rev_nue District of 


Period(s). income talendar Years 19 


fou < 


The Commissioner of hilernal Revenue 


To 


At _8G Maiden Lane, New York, N.Y 


» _10038_ 


You are hereby summoned and required to appear 
before 


Greetings: 


Walter Ross 


an officer of the 


internal Revenue "Service, “to five 


internal Revenue Servi le 


Geovirey Davey, as Secretary of The Continental Corporation 


testimony relatinp to the tax liability or the collection 
of the tax liability of the above named person fo: the 
period(s) designated and to bring with you and ..~s- 
duce for examination the following books, records, and 
papers at the place and time hereinafter set fort! : 


All Machine-Sensible Data Media used for recording, consolidating or 


summarizing 


accounting or financial transactions and records in respect 


of general expences and losses expended or incurred during the years 
1971 and 1972, inclucing but not limited to Magnetic Tape number 110101 


and Magnetic Tape numver 421001, 


Place and time for appearance: 


et _ 120 Church ‘Stre et, New York, N, Ky NeYo_ 


Rooin 


onthe th dayof January se, 


19 
Failure to comply with this summons will render you liable to 
proceedings im the district court of the United States or before 
& United States commissioner or inagistrate to enforce obedience 


Issued under authority of the Internal Revenue Code 


this 


Orig 


7 th 


day of conway | 


inal ar 


Signsture 


. 
(is 


uo tc 10200. | Oelbck ALM. 


to the requirements of this summons, and to punish default or 
disobedience. 


for each year respectively, : 


1610-G 


— 


ers ea 


eee af i 5 


Form 2039 ine’, 1C-~65) 


MRR SE aes a FR APT ee ree 


aoe a Foi +s a es bs 
soytiiente ef GSorvieeet Atiomeons 


Neat wer 


(Pursuant to Section 7603, Internel Revense Code) 


j certify that | served the summons shown 
ev the front cf this form on: 


’ 
. + % 
| ae i a a / 

1 ee ee arn 


How ' Fa} | handed an attested copy of the summons to 
"the person to whom it was directed, 


Summons 
Was 


Serve 


| left an attested copy of the summons with the 
following person at the last and usual place of 
abode of the person to whom it was directed 


Signature 


DOBBS et ater 


Service of Sunimons 


A summons issued under section 6420(e)(2), 
£421(1)(2), G424(d)(2), of 7602 shall be served 
by the Secretary or his delegate, by an attested 
cory delivered in hand to the person to whom 
it 1s directed, or left at his last and usual place 
of abode; and the certificate of service signed by 
the person serving the summons shall be evi- 
sence of the facts it states on the hearing of an 
epplication for the enforcement of the sum- 
mens, When the summons requires the produc: 
tion of books, papers, records, or other data, it 
shall be sufficient if such books, papers, records, 


or other data are described with reasonable 
certainty. 


, 4 
3 
i 
i 
H 
i 
i 
i 
4 


sin sen dns telltale Retin isan APG Kisii tis «recente late te nts 


form 203) hice 


Nemeth ate Te ees ee 
| 
UNTTED STATES DISTRLCT COURT 
SOUTHERN DISTRICT OF NEW YORK 
| 


OPPOSITION TO APPLICATION 
FOR SUMMONS ENFORCEMENT 


YITED STATES OF AMERICA AND 
WALTER ROSS, Revenue Agent, 
Internal Revenue Service, 


Petitioners, 
Vv. Docket No. M18-304 


GEOFFREY DAVEY, As Secretary of 
THE CONTINENTAL COKPORATION 


Respondent. 


1. Mr. Geoffrey Davey, Respondent in the above-cap- 


tioned matter, by his attorneys Walter J. Rockler and Edward T. 
Donovan, hereby respectfully opposes the Petitioners' application | 
for an order compelling him to comply with an Internal Revenue 

| Service summons dated January 7, 1975. A copy of this summons is | 

| attached as Exhibit A to Petitioners’ application. 

| 2, A memorandum of law and affidavits by Mr. William 

| F. Gleason, Jr., and Mr. George L. Moore, in support of 

| Respondent's position are attached. 


WHEREFORE, Respondent respectfully requests that the 


Dated: October 7, 1975 


Petitioners’ application for summons enforcement be denied. 


Respectfully Submitted 


Walter J. Rockler 

1229 19th Street, N.wW. 
Washington, D.C. 20036 
Telephone: (202)872-6789 


t 


re e (| iQ ct yzey 
Edward T. Donovan : 
27 Cedar Street 
New York, New York 10038 
Telephone: (2$2)374-2327 


~+ <ehctitetath amen enemas sme dl a se Lemna tree 


| UNITED STATES OF AMERICA and 


‘GEOFFREY DAVEY, as Secretary 
| of THE CONTINENTAL CORPOKATION 


|| STATE OF NEW YORK 
| COUNTY OF NEW YORK | 88% 
| SOUTHERN DISTRICT OF NEW YORK ) 


AR 44 


UNITED STATES DISTRICi COURT 
SOUTHERN DISTRICT OF t.rW YORK 


WALTER ROSS, Revenue Agent, 
Internal Revenue Service, 


Petitioners, 


v. AFFIDAVIT 


Respondent. 


eee ee eS 


| 


“ 


GEORGE L, MOORE, being duly swor:, deposes and states: 


(1) I am Treasurer of The INSCO Systems Corporation, a computer 


firm which provides data processing servi: es for The Continental Corporation, 


ji with which it is affiliated. I have more than 25 years' experience in the 


; data processing and related fields, and d ring the years 1971 and 1972, was 


Manager of the group responsible for main: enance of Continental's general 


, expense and loss data systems. 


(2) This affidavit has been pre:ared for use in the above-captioned 
proceeding in which the Government is sec} ing to compel the production of 
Magnetic Tapes Number 110101 and 421001 which contain data on Continental's 
general expenses, losses and loss expense paid, 

(3) For accounting purposes, Th: Conzinental Insurance Companies 
are divided into eight geographic departm: nts, Expense and loss information 
for each department is punched onto compu’ er cards from the data contained 
on the original s-urce documents, such as vouchers and invoices. The infor- 
mation on the cards is transferred to may ietic taper in each department and 
the tapes are shipped to INSCO's Neptune -ata Center, where tapes are pro- 


duced nationwide, 


| 
t 


| 


{ 


(4) The function of the computer tapes is to produce legible monthly 
print-outs of the information recorded from the original invoices and vouchers 


as well as pro: icing summary totals of the data, There is no information on 


‘the tapes which does not appear in the print-outs. The print-outs are a reg- 
| ister of the detailed items which are prepared in a form that provides the 


| support for reports required by state insurance department regulations. For 


example, the state regulations require Continental to classify and aliocate 


; its expenses as Underwriting Expenses, Investment Expenses, and Real Estate 


Expenses, and consequently the print-outs reflect the detail items chat are 


later summarized into the mandatory classifications. Continental is required 


ito prepare the Insurance Expense Exhibit annually in accordance with these 


| regulatory accounting reouirements. 


| expenses of the group by 


(5) The monthly print-outs from the general expense tapes list all 
* 


‘object class'"', For example, each legal expense, 


| travel expense, etc., incurred during the month is separately listed. The 


print-outs also disclose the voucher number or other identifying information 


associated with the individual expenses. The vouchers and invoices, in turn, 


li reveal the name of the particular payee and the number of the check by which 


payment was made. 
(6) The cumitative totals of each "object class" are presented in 
monthly and year-to-date budyet and expense statements A typical budget and 


expense statement is attached as Exhibit 1 to this affidavit. The "object 


' classes” are also regrouped and printed in the form of monthly and year-to-date 


| Regulation 30 statements. A typical Regulation 30 statement is attached as 


| Exhibit 2 to this affidavit. Agent Kosenberg's affidavit in support of the 


application for summons enforcement, which 1 have examined, purports to de- 


scribe Continental's record-keeping system but omits any mention of the 


'| Regulation 30 or budget and expense statements. This omission, which renders 


| Agent Rasenber;,'s description misleading, is difficult to understand as an 


individual experienced in data processing would know that summary information 


is normally prepared to recapitulate detail data for reporting purposes. 


(7) The figures from the Regulation 30 year-end cumulative summaries 
are used in the preparation of the company's Annual Statement and Insurance 
| Expense Exhibit. 
(8) Any computer produced data in Continental's Annual Statement 
can be traced to the year-end summary Regulation 30 statements. The individual 
expense items that make up the totals in the summary statements can be found 
in the monthly detailed print-outs. The print-outs will show the voucher or 
|; other identifyin,; numbers. The vouchers and attached invoices will then give 
the names of th- specific payees and the numbers of the checks used for payment 
(9) Cow uter tapes mist be stored under special climate controlled 
conditions since they are subject to deterioration. For example, any exposure 
| to mapnetic objects or excessive heat may produce irreparable damage. Further, 
INSCO is aware that tapes have been accidentally erased by operators who press 
the wrong, computer drive button. Any tapes given to the IRS or other outside 
parties would have to he duplicated in order to ensure against any such types 
of accidental damage, 
(10) Duplication of these tapes would involve significant expenses 
; and inconvenience for the company. In addition, Magnetic Tapes Number 110101 
, and 421001 -- the general expense and loss tapes -- respectively consist of 12 
and 13 separate reels per year, each weishing approximately three pounds. 
Duplicating these \apes would cost approximately $3,000, including the computer 


and personnel time that would be used, as well as the purchase price and 


storage for the duplicating reels. Thus, duplication of reels representing 


two years of general expense and loss tapes would cost approximately $6,000. 
(11) Agent Rosenberg's offer to use INSCO'’s Neptune, New Jersey 

computer system would not lessen -- and in fact might increase -- the burdens 

and expenses imposed on the company. First, the general expense and loss 

tapes called for in the summors are stored in Chicago, Illinois and Glens Falls 

‘ New York and would have to be transported to LNSCO's facilities in New Jersey. 


In addition, because of the equipment involved, INSCO would not permit an 


outsider to operate its computers. Thus, the Service would have to provide 
detailed instructions so that INSCO's personnel could program and operate the 
system in the manner sought by the Internal Revenue Service. The agents have 

; given no indication of the amount of computer and personnel time that would be 


required if this alternative were adopted. The expense, however, could become 


|| substantial since the normal charges of INSCO's computer facilities at the 


; Neptune, New Jersey Data Center are roughly $750 per hour. I am unaware of 
;; any offer by the Service to reimburse Continental for these costs. 
(12) Agent Rosenberg, in his affidavit, claims that the print-outs 
from the general expense tapes are incomplete since they do not contain data 
| On payroll, commission and other brokerage expenses. This, of course, simply 
reflects the fact that, as Ayent Rosenberg has been informed, the tapes them- 
selves do not contain this information. However, printed records which dis- 
close payroll and commission data are available. These printed records were 
obtained by combining the information contained on Continental's premium 
tapes, which consist of approximately 10 reels per month (120 per year), with 
the percentage formulae on its “commission rate" tapes. If the IRS ultimately 
intends to summon the commission and premium tapes, Continental would have to 
turn over more than 200 reels of tape per year -- i.e. the premium, commission, 
general expense and loss tapes. For the years under audit, Continental's du- 
plication and other costs in order to comply with such requests would probably 
exceed $12,500 for each year. 
(13) Apent Rosenberg claims that Continental's tapes could be used 

to print out the amounts paid to individual officers and employees of 
Continental and its affiliated companies. This is not correct, since the 
tapes in question have not been coded for that purpose, except with respect 

to expense account data. The expense account data is readily available in 
individual expense records. The amounts paid to others can only be obtained 


from manually-prepared files which have been prepared and maintained for each 


payee. 


(14) In sum, there is no item of peneral expense on the computer tape 
which does not appear in readable form on the print-outs and other records 


the company. 


Subscribed and sworn before me this / day of October, 1975. 


Notary Public 


HENRY WINETSKY 
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LeesleoT 
14,931.91 

1,962.27 

5,022.84 

T3atedt 
16,060.95 

4,637.95 

3 D142 59 
36,926-29 

7,667.08 

1,695.49 

406.00 
199.23 
39405269 
36.57 
499.11 
102.00 
1dU.206 
G69.5T 
22915.68 
94.00 
135.20 
392-12 
462.65 
515.0% 


> GATE AMOUNT 


230.00 
230.0¢ 
94.23 
94.23 
3,616.71 
3,616.11 
3,940.94 


394621 .11 
149,677.72 
297,687.0¢d 

81 .4358.51 
227,623-69 

37,405.39 
101,985.28 

14.249239 

65,006.72 

32610.45 

69-293 -2T 

55,289.32 

33,737.98 
330,171.20 

63,897.60 

18,464.66 

6,850.00 
12:4/77.8% 

274245.52 

112496 
3,193.30 
1,761.00 
1,442.08 
3,759.76 

294349244 

1,392.00 
1,061.60 

3,141.70 

3,862.80 

4,120.3? 


| UNITED STATES DISTRICT COURT 
i| SOUTHERN DISTRICT OF NEW YORK 


i UNITED STATES OF AMERICA and 
WALTER ROSS, Revenue Agent, 
' Internal Revenue Service, 


Petitioners, AFFIDAVIT 


ve 


| GEOPFREY DAVEY, as Secretary of 
THE CONTINENTAL CORPORATION, 


Respondent. 


WASHINGTON, 


DISTRICT OF COLUMBIA 


WILLIAM F. GLEASON, JR., being duly sworn, deposes and 
states: 

(1) I ama Vice President, Assistant Secretary, ani 

| Tax Counsel for the Continental Corporation and make this 
| affidavit for use in the above-captioned case. 

(2) I am the officer of Continental Corporation 
responsible for handling of IRS audits of its affairs. 

(3) The Continental Corporaticn files a consolidated 
federal income tax return with its affiliates and is classitied 
by the Internal Revenue Service as a large case subject “o 
continuous audit. Continental annually expends substantial 


time, money and effort in meeting information recuests from 


| the auditing agents, and in fact has set aside an office at its 


headquarters for the exclusive use of the IRS. Continental's tax 


department has assigned one member of its staff to devote substan- 
tially his entire working time to complying with information re- 
quests from the agents. Other members of the tax staff devote 
significant amounts of their time (frequently from 407% to 75% of 
their time) working with the agents. Allegations that Continental | 
has attempted to obstruct the agents in performing their auditing 
functions are simply not true. 

(4) In the middle 1960's, the Service began auditing 
Continental's taxable years since 1954, all of which had been 
kept open by waivers of the statute of limitations. This resulted | 
in requests by the Service for massive amounts of information, 
|| frequent ly involving transactions and documents occurring or 
prepared many years previously. To comply with these requests, 
the company was required to undertake a substantial expansion and 
reorganization of its tax department. The fact tha. the Service 
has since the middle 1960's completed audits of sixteen taxable 
years (1954 to 1970) emphasizes that Continental has made sub- 
stantial and good faith efforts to comply with requests for infor- | 
mation, 

(5) Continental utilizes data processing technology to 
produce computer tapes containin;, the information taken from the 
company's original vouchers and invoices. The tapes are an inter- | 
mediate processing step and are used solely for the purpose of ‘ 


1 


printing the permanent records of the company in the form required | 


| 
| 
| 
| 


by the state insurance regulations. These bound print-outs 


are then used to compute the company's taxable income which, as 


| provided in Section 832 of the Federal Internal Revenue Code, is 
computed under the accounting methods required by state insurance 
| regulations. 

(6) In connection with the current audit of 1971 and 
1972, the agents have requested Continental to turn over a number 
of these computer tapes relating to general expenses and losses. 


The agents have been given full access to the print-outs which 


contain all the information that would be found on the tapes. 
if 


The IRS never requested Continental's computer tapes in connection, 


| 


with any of its previous audits. ! | 
(7) Turning the summoned tapes over to the Service would, 


impose substantial burdens on the company. Because of the risk of| 
loss or damage, Continental would be required by sound business | 
practices to first make duplicates of the tapes. The costs of 

such duplication would be substantial. Continental concluded, on | 
the basis of advice of counsel, that the computer tapes, which 


are simply intermediate processing materials by which the infor- 


mation on the original invoices and vouchers is converted into 


print-outs, are not materials which th: Service is entitled to 
obtain, 

(8) When I informed the Services of this conclusion, one 
of the agents told me that a published court decision had held 


that the Service could obtain computer tapes in this type of 


| 
| 


situation. I indicated to the agent that Continental would of 


if 
course abide by any controlling precedent. In spite of my repeated 


requests for a cite to or copy of this decision, however, 
the agent continually delayed providing it. He eventually con- 
ceded that he was mistaken and no such decision existed. 

(9) In his affidavit in support of the Government's 
application for enforcement of the summons, Agent Rosenberg 
claims that during a 1973 meeting I stated that Continental's re- 
fusal to produce the tapes resulted fron a desire to prevent a 


thorough audit. Agent Rosenberg's affidavit does not mention the 


exact date of this meeting, but Agent Ross' affidavit states that 


Agent Rosenberg told Agent Ross that the meeting occurred on 
February 13, 1973. All my scheduled meetings are recorded in my 


daily calendar and no meeting with Agent Rosenberg or any other 


|| IRS representative is shown on my calendar for February 13, 1973. 


| 
| 
| 


| 


| 
| 
| 


I have no recollection of such a meeting. At a meeting later 


that year, Agent Lou Album, the case manager on the Continental 


| audit, attempted to convince me that the computer tapes should be 


provided so that the agents could conduct a fast audit. I ex- 
pressed doubt whether production of the tapes would result in a 
quick audit. I never told Agent Rosenberg or any other IRS agent 


that Continental was trying to avoid a thorough audit. 


(10) In December of 1970 the Service published Revenue 


Ruling 71-20 which took the position that computer tapes must be 


| retained by taxpayers. On January 27, 1971, I transmitted a copy 


of this ruling to Mr. William A. Power, Manager of the INSCO 


/ 


Systems Corporation, the affiliated firm which provides computer 
processing services for the Continental Corporation. i. tole 

Mr. Power that Continental's computer tapes should be retained 
for all years back to and including 1966. Apparently, the per- 
sonnel at the computer center misundersto i the implications of 
the ruling and believed that it did not apply to general expense 


By the time this misunderstanding was corrected, the 


general expense tapes for 1971 had been erased in accordance 


Serial A 


. 
To Aun Wrox Trees Parsents Snr. Cow 


I Ceitiy VAT 


Witxuss Wariner 
caused 


(D. C. SEAL) 
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with the company's then retention period. This erasure, of 
course, occurred several years prior to the Service's requests 


for these tapes. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
UNITED STATES OF AMERICA, 
Petitioner, 
vs. M18-304 
GEOFFREY DAVEY, 


Respondent. 


BEFORE: HON, HENRY F, WERKER, D. J. 


New York, N. Y. 
October 16, 1975 
3P. M. - Room 1506 


APPEARANCES: 


PAUL J, CURRAN, United States Attorney, 
For the Government 

BY: PAUL H, SILVERMAN, ESQ. 
Assistant United States Attorney 


WALTER ROCKLER, ESQ., 
and 

EDWARD DONCVAN, ESQ., 
For the Respondent. 


SOUTHERN DISTE T COURT Rt Pct 


| 
I accg 2 | 
2 MR, SILVERMAN: Ready for the petitioner, : 
3 MR, ROCKLER: Ready for the respondent. | 
4 THE COURT: You may proceed, Mr. Silverman. : 
5 MR, SILVERMAN: ir Honor, this atvwenann we | 

i 
6 meet on an order to show cause based on an application, 
7 affidavits, and memorandum of law submitted by the United 4 
8 


States Attorneys office on tehnalf of the Internal Revenue 


9 Service on September 16, 1975. In this court the Honorable 

10 Kevin T, Duffy issued an order to show cause on Geoffrey 

11 Davey secretary of the Continental Corporation, the | 

12 respondent herein, to show why he should not be compellea , 

13 by this court to honor a summons issued upon him in the 

if early part of 1975. A copy of that summons is attached 

1 as Exhibit A to the moving papers, | 

16 The opposition papers were received on October | 

3 7, 1975 and the government, together with the court, waits , 

" now the response of tne respondent. ; 

” MR. ROCKLER: We are prepared to respond, your 

ag Honor, Before we get to the evidence in tne case L would | 

. like to ask the court to excuse Mr. Davey from his } | 

" Physicol presence here in the court room pursugent to a4 i | 

35 court order, tic is really o nominal perty and he wiil 
= a ' 

respond to any proper order, 
25 


MR. SILVERMAN: Your Honor, my only suggestion 


+ ee ee 
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2 to the court is that Mr. Davey cecognize on the record thet b 
3 he will be personally called netiee the court at this time 
4 and that any order rendered by the court may well affect 
5 him personally and that he is satisfied thet his represen- : 
6 tation without any physical presence is warranted in this . 
7 case and thot he is doing this of his own volition and 
8 understands that the order to show cause is directed acainst ‘ 
9 him personally es secretary of the Continental Corporation, : 
10 THE COURT: Mr, Davey? | 


DAVEY: I so recognize. 


le THE COURT: Do you understand this, sir? 


DAVEY: Yes. 
M4 THE COURT: All right. 


To assist the court if I might 


ROCKLER: 


briefly outline what I think this case js about. 


As government counsel said this is an effort 


18 by the Internal Revenue Service to enforce a summons under 


Internal Revenue Code Section 7604. There are,of course, 


a grest multitude of reported cases in the courts on 


manasa 


summonses and no one questions, certainly we do not, that 


; the governmenthes very broad investigative and discovery. 
i 


4 


i 
powers, 


= 8 8 


However, the subject motter of this cause is 


absolutely novel, There is no precedent for the issue 


ae | 
fam p>) 
posed 


arcg 4 
{ 

2 which is now before the court, 
3 Not only is the subject matter novel, but in i 
4 our view the government makes some startling novel conten- ( 
5 tions to support its position. It urges three grounds i 
6 upon the court and we think each of them is erroneous and : 
7 misleading. 
8 First, it urges that computer tapes which cannot 
9 be used except as a processing tool, ere records, Looks 
10 and papers of the corporation. It seems evident on the 
11 face of it that tapes are not books, records and papers 
le of the corporation. They are tools like adding machines 
13 or calculators or any other device that produces an 
uf end product, Whether we use the tapes or the government 
15 uses the tapes, the tapes themselves can be used anywnere, 
16 The tapes ere only useful to produce a print- 
a out. We have printouts of the tepes. We made them 
18 available to the government. They contain every bit of 
i date which eppears on the electronic form and on the 
ag chemical tapes. 
" The position we have taken here is the position 
- which the government has taken in this procedure in 1964 
sg which we cited in this court. Moreover, it is the position 
” which is broadly taken in the federal rules on evidence 
> ! 


in Section 1001(3) which states that computer printouts, 
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not the tape, is the original evidence, I don't think the 
tepe has any evidentiary status whsetever. The only 
utility to the tape once you have a printout is to verify 
whether it is an honest printout and, in other words, one 
might question that printout was fabricated or felsified. 
The tapes would be useful to establish it was a proper 
printout of the tape.. 

THE COURT: How dic they establish it if they 
don't have the tape? 

MR. ROCKLER: They can't establish that. If 
that were the purpose of the govermment requesting the 
tapes we would be glad to make them available and they 
could check in the printout. We would be glad to make that 
available to them, 

They never asserted any question that our print- 
outs are true, That isn't the issue here. 

They want the tape for en undisclosed purpose 
of their own which is not at all clear to us. Our point 
is that we made available and we stand ready to make avail- 
able all the data required by code Section 7602, namely, 


‘ 


the books, records andyapers and data outside of the 
books, records and papers wiich add something to them 
which they may request. 


The tepes in question however I reiterate and 
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this is beceuse this is very basic to this issue and it 
distinguished it from any ther case, containing only the 
data which now appears in the printout. The printouts 
contain everything on the tapes and the tapes contain 
everything on the printout, they are duplicates. One is 
readable and the other has to be processed. If you 
process the tapes you get the printout, 

Therefore since we have made available the 
books and records, the printouts form a part of our regular 
journal that ere used by us, the regular journals in the 
course of the business and the tapes, of course, are not, 
we have really made available everything which they can 
properly require. Really their position is that they 
would like to have our pencils and papers and sharpening 
tools in a certain sense, 

The second point the gavernment has made, and 
we think it is utterly without merit and it reflects a 
misunderstanding of how the records of Continental are 
kept, is that the printouts ere not helpful to them in 
euditing because they are prepared for allegediy non- 
tax, manegerial purposes, This happens to be entirely 
wrong. 

The printouts basically are prepared in order 
to prepore the so-colled annual statement on what is 
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+‘ & 
2 commonly known as NAIC form, the National Association of 
e 
3 Insurance Commissioners form. All insurance companies 
ni 4 file reports with the state regulatory commission on 
5 Standard forms which has been agreed upon by the 50 states. 
{ 
2 6 In turn the Internal Revenue code says that ; 
7 these NAIC forms shall be the basis for the tax report, 
8 So when we prepare something which is useful for the : 
§ annual statement we are essentially putting it in a form 
: { 
{ 
10 which is going to be used for tax returns and as a clear 
11 correlation, this isa't anything new in this case. If you 
{ 
12 look in the IRS code it says you are going to get that 
13 data about income and deductions by looking at the annual 
14 Statement, The purpose of this printout is to meet what 
15 is known in the trade as regulation 30. This is a New 
16 York State Regulation which provides how expense data shall 
7 be furnished and coded and which provides information as 
: 
18 to coding and registration of loss information. The i 
19 tapes are coded in conformity with that standard. They 
20 lend themselves readily to use in the NAIC statement and 
“a tne NAIC statement lends itself to direct use in preparing 
‘ a P 
the tax returns, { 
~ ) ’ 
So the essertion thst our printouts are not 
aA 
geared to tax returns is just erroncous, And the Tt 
25 


that it serves an extraneous or managerial function of 
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Continental is erroneous. 
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It is true that some of the data which appears 
on the tax returns and insurance company returns may be 


useful to management as well. 


oe 


» 


Finally we get down to the last assertion which 
the government sirenuously argues in its memorandum,namely, 
that it is "brazen and impudent on the part of the taxpayer 
to question their summons." 

Presumably the quotation was taken from Mr. 
Ross: effidavit. The suggestion is that the IRS has the 
power to determine what it can get and really the taxpayer 
has no right to question them, 

Well, there is a modest amount of truth in that. 
The IRS is entitled to request; ordinarily the taxpayer 
will not have any grounds to resist. If the taxpayer has 
reasonable grounds end we telieve we do, a determination 


does not rest on the IRS. It comes exactly where it is 


right now, before a court, 


I think beyond that I see nothing in the govecn- 
ments moving papers that raises any other issue and I would 


t 


like to reiterate, I am probably getting repetitious, wyt 
all data which the government seeks on the tapes has been 


made availatle to them and will be made avaLlatvle to them 


on requcst in the form of printouts from the tapes, 
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Tnerefore I think they are asking for purely 
redundant materials. 

Now, the redundant materials they want would be 
expensive for us to furnish them, We could not give them 
the originals to take off to their standard. We heve to 
duplicate the tapes. 

Equally, if we were to make available to them 
the use of our equipment there is a substantial opereting 
charge with respect to it. The government has at no time 
offered to make any payment for the special services and 
special materials which is requires and in this circuit it 
is very clear under the case of United States against 
Davey -- a coincidental name -- 426 Fed. 2nd 842, a 1970 
Second Circuit case, where the government requests material 
in tne course of an audit beyond the usual examination of 
books and records, it must pay a reasonable cost for 
any such additional materials. The cost in this case is 
several thousand dollars. 


Thank you, your Honor, 


THE COURT: All right. } 


{ 
MR, ROCKLER: The respondent calls as its first 


f 


witness in this case Mr, William Gleason, 
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witness on behalf of respondent being first duly 


sworn was examined and testified as follows: 


EXAMINATION 


DIRECT 
BY MR. ROCKER: 
7 Q Where are you employed, Mr. Gleason? 

8 A I am employed by the Continental Insurance 


9 Company. 


2 


A 67 
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2 WILLIAM rs GLEASOQN, called as a 

10 Q What is your position there? 


1 A I am vice president and tax counsel for both 

12 the Continental Insurance Company and the Continental | 
13 Corporation, its perent. ! 
14 Q What are your duties as such vice president and 

15 tax counsel? ! 
16 A I have the senior responsibility for the companys 
t7 


tax functions. 
= Q Does that include ceporting and auditing func- 
tions? 


sir. 


have any people working for you? 
f 


A Yes, we have a staff of some 13 individuals if 
? 


23 
the tax department. t 


Q Do you participate in IRS audits of corporation 


returns directly? 


s + & 8 


A 8s 


ercg Glesson-direct ll 
A Yes, 
Q Can you describe generally the character of the 
IRS audits of Continental? 
A Continental is considered ty the IRS -- 

MR, SILVERMAN: I object. Mr. Gleason is now 
attempting to testify what the adversary considers during 
its audit of Continental. 

THE COURT: I will sustain the objection. ' 

A Continental is under constant audit by -- 

MR. SILVERMAN: The objection was sustained, 

THE COURT: The objection was sustained. There 
is no question before him. You can't answer. 

MR. ROCKLER: The question is not objectionable? 

THE COURT: The question was objec’ onable., 

Q Can you descrite renerally the character of the 
IRS oudit as you see it? 

THE COURT: All right? 

MR. SILVERMAN: I have no objection. 

THE COURT: As he sees it. 

A Continental is a large case and as such is 


} 


under constant audit by representatives of the IRS, working 
; 
? 
generally in a team fashion, ; 


Q That would imply tye use of more than one [RS 


agent on occasion? 
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2 A That is correct. 1 
3 Q Who participates in the audit proper on q 
4 Continental's side? . | 
5 A We have involvement on Continental's side by i 
6 principally four or five members Of the Continental tax 3 
1 staff. One member of the staff is assigned as a principal i 
8 duty to the conduct of the IRS audits. H 
9 Other members of the staff spend substantial i 
WW amounts of their time involved in questions that arise out ‘ 
ll of the audit. i 
| 
12 Q Where are the audits conducted? 
13 A On the Continental premises. An srea is reserved 
14 for the IRS agents who are conducting the audit. 
15 Q How much time do they spend on an audit on an | 
16 annual besis? 
7 MR. SILVERMAN: I object, your Honor, j 
18 THE COURT: I will let him answer. \ 
i 9 A Could I have the question again? 
20 Q How much time do they spend on the audit? 4 
a A For a particular year? 1 
hus Q Yes or for a couple of years. f i. 
. A I hink it is fair to say that the IRS has deen 
" in olmost, cor itant, almost con:tontly on the premises - 
ie i . conducting the audit since the middle of the 1960's, | 
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erce 


‘ 
2 One or more representatives of the IRS. | 


‘4 
3 Q Turning to the audit of the years 1971 and 1972, 

4 
4 what kiond of materials have you supplied to the IRS agents? “| 
5 A We have supplied the books and records of the : 


companies that are involved in the audit. 


3 q Q What kind of materials have you supplied them f 
8 ; with respect to general expenses? t 
8 A We supplied them with the printout, the copy . 
10 printout of the detail of the general expenses, I 
11 Q Have you turned down any request on their part 
12 forpintouts? 
13 A No, 
14 Q Do you have any responsibility for preparing 
15 


the Continental tax returns? 


16 A 1 do, 

" Q What is that? 

1B A I have the responsibility for it. My department 

19 has complete responsibility for the preparation and filing 

~ ‘of the federal returns, 

ai Q How do you collect the data that goes into those 
federal income tax returns? { : 

A We collect the information that is compiled e 


the various accounting centers that have responsibility 


for the accounting centers within the Continental Corporatidén, 
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Q Is there any relationship between the data which 
you use for federal income tax purposes and the data which 
is incorporated in the annual statement to state commis- 
sions? 

A The annual statement is the basis for the 
preparation or calculation of the taxable income reported 
by the insurance companies. 

Q bre you femiliar with the Centinental accounting 
procedures generally? 

A Generally. 

Q How does Continental collect the data which 


appee s in the annuet so-called NAIC statements? 


& Referring to expense exhibits? 
Q Let's talk specifically about expenses. 
a Agein, I am only generally familiar with this. 


I would rather let someone in our organization who is 
more directly involved in the area of data collection 


answer that but basically the data is collected, the 


expense is collected at regional centers. 


MR, SILVERMAN; I object. 


THE COURT: I will sustain the objection. 


+... 


I think it 1s better to have the person who knows the 
answer, 

“Q To your Knowledge “oes Continentai collect any 
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of its expense data through the use of automatic Ceta 
processing methods? 

A Yes, 

Q “Speeking again of the expenses, for how many 

years to your knowledge, if you know, has Continental 
used eutomatic data processing? 

A A number of years but again I would rather let 
the details of the historical data processing be answered 
by someone in a better position to know. 

Q Were there any differences in the way you 
ind eck and maintained your books and records for tax 


purposes in the 1971 and 1972 years from the way in which 


these things were done, let us say, for 1965 through 1970? 


A Not to my knowledge. 

Q In each case is it correct that you meintained 
expense data through autometic data processing methods? 

A Yes, 

Q Were you ever subjected to audit in the years 
1965 through 1970? 


A Yes, 


Q Was a comprehensive audit conducted? 


Yes, 
Was there any request made to examine the tepe 


No, 
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Q Was any dissatisfaction expressed with the booxs 
and records that you made available? 

A No, 

Q In connection with the 1971 and 1972 audits 
did you ever have any discussions with IRS personnel on 


making available the electronic tapes? 


A A number of discussions, 

Q Can you recall with whom you had these discus- 
sions? 

A With the agents who are assigned to the case, 


Mr. Ross in particular and with the data processing experts 
who are attached to the district director's office here in 
Manhattan. 

Q Did you ever indicate to these agents or 
representatives that you would make the tapes available? 

A Og Sir, 


Q Did you make it clear that you would not make’ 


them available? 


A Yes, 
Q Has the IRS ever offered to pay the expense sah 
duplicating tapes? { 
? 
A No, 
Q Have they ever made an offer to cover youc 


expenses in running your computer equipment? 
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2 A No, | 
t 
3 Q Where are the 1971 expense tapes now, the tapes 
4 which have been demanded in this case? : 
5 A They have been erased. 
6 Q Under what circumstances were they erased? 
7 A The normal retention -period that we heretofore 
8 had for the expense tepes was very limited, I believe it ' 
9 is some 30 days and due to a misunderstanding tetween the 
10 tax people and the INSCO Corporation, the firm who is | 
i responsible for the preparation and maintenance of our 
! 
12 tapes, they were erased by INSCO personnel in the normal 
13 course of their retention, 
14 Q Were theyerased before any requests was made 
15 | 
for them by IRS? 
sg A Yes, 
a Q Were they erased before any demands were delivered 
i 
18 by IRS? 
- A Yes, 
” MR, ROCKLER: Will you mark this for identi- | 
ig fication, 
22 | 
. XXX (Respondent's Exhibit A marked for identi- l 
23 f } 
fication, ) | 
a 
Q I hand you a copy of a document which has been 
25 


marked es Respondent's Exhibit A for identification. 


8 


a. 
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Please identify that document, 

A This is an affidavit that I submitted in connec- 
tion with the hearing here today. 

Q Will you affirm what is in this affidavit as 
true and correct? 

A i wii, 

MR, ROCKLER: No further questions, your Honor, 
CROSS -EXAMINATION 
BY MR. SILVERMAN: 
Q Mr. Gleason -- 
THE COURT: Before we start, Mr. Silvan, 
are you marking that in evidence? 
MR. ROCKLER: No, your Honor, 
THE COURT: All right. 

Q Mr. Gleason, is it correct that your standard 
procedure in 1972 was to erase the expense tapes after an 
approximately 30 day period, in the normal course of 
business? 

A 1971. Prior to my notification to the data 
processing firms that the treasury had taken a position 
that-was different or differed for normal retention, { 

Q When you talk about treasury you are talking 
about IRS? 


A Yes. 
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Q When talking about their change of position, 
you are talking about revenue rule 71.20? 

A Yes, ' 

Q Is it correct that revenue rule 7].20 desis 
with the necessity of a taxpayer keeping data tapes, disks, 
punch cards, in coordination with the necessity rule of 
6001 of the IRS code? 

A Yes, 

Q After you took recognition of rule 71.20 you 
instituted a different procedure, is that correct? 

ae Yes. 

Q That procedure was to tell your computer people 
to maintain those tapes, is that correct? 

A That is correct. 

Q To maintain them in connection with revenue 
rule 71.20, is that correct? 

A That is correct. 


Q Was it your decision to have those tapes main- 


tained at INSCO in New Jersey? 


4 1 communicated with the officials of the company 


in New Jersey and informed them of the revenue rule 71.2¢ 


i 


, 


and instructed them to compiy with the rulire .n suustance, 
Q Is it correct. to suy that you didn't tell any 


personnel in your corporation to take the reels and put 


1 erce, Gleason-cross 20 
2 them in a particular place; is that right? 
3 A That is not my function. 
4 Q Thet may well be. Therefore you did not tell 
5 them thet? 
6 A That is true. 
4 7 Q You didn't tell them to store them in Glens 

g Falis, New York, did you? 

. 9 A No, I did not. 
10 Q You didn't tell them to store them ir Chicago, 
il Illinois, did you? 

: 2 A I did not. 

13 Q You weren't directed by the IRS to store them 
14 


in Glens Falls, New York, were you? 


5 A No, 
16 Q You weren't directed by the IRS personnel to 
17 


store them in Chicago, Lllinois, were you? 


18 h No. 
19 Q You said that you used automatic data processing 


systems to collect infornsision from various departments, is | 


that correct? } 
A Information is collected regionally in various | 


3 


3 BR 


“$ 
accounting departments in these regional centers. 


4 


Q When you say regional centers ore we talking 


about 8 different geoyraphicelly independent centers? 


Gleason-cross 
Yes, sir. 
Are they located throughout the United States? 
In 8 different locations. 
As far as away as California to New Jersey? 
Yes. New Jersey is not a location but -- 
As far as from California to New York? 


A Yes. 


8 different regions all over the country initially gathered 
by placing that information on computer tape? 
A I would rather not answer this question hecause 
I don't teel I am qualified. 
You are not in a position? 
To outline in detail the procedure that we follow. 
You actually don't know vourself? 
A That is correct. 
@) Do you recall your corporation being sent formal 
requests for narticular comnuter tapes? 


A Yes. 


Q And is the information which you gathered in th 


9) Do you recall that vou did not resnond specifically 


I 


to those formal requests in writing? { 


? 


A I believe that is correct. 
19) Do you know how man corporations made up the 


consolidated tax return of Continental Corporation in 1966, 
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= approximately? 

3 A I would have to take a guess but I could guess 

4 around 60. ' 

5 0 Could it he six? 

6 A No -- you say the Continental Corporation? 

7 0 Yes, sir. 

' A The corporation was not the taxpayer in 1966. 

Q Who was the taxpaver? 

10 A Continental Insurance Company, the predecessor 
oe il to the Continental Corporation. 

. Q That had 60? 

13 A I am guessing but roughly that. Within the 

14 consolidated return you mean? 

15 Q Yes. And in 1971, 1972, how many corporations 

16 were in the consolidated return? 

17 A Again, I am guessing but it would be in excess of 

1 100. 

19 Q Would it be closer to 1507 

oe A In 1971? 

+ Q 1971, 1972. 

- A deh’ ss cous bbe in 20 / 

23 I just happen to have this figure in mv recollection by I 

aA don't have a recollection other than within the broad 

yes) 


parameters that I have given vou, 


Rk 680 
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It could be very easily checked. It is simply a 
matter of looking at the tax return. 

MR. SILVERMAN: May I have this marked for 
identification. 

(Petitioner's Exhibit 1 marked for identification.) 

(Petitioner's Exhibit 2 marked for identification.)) 

MR. ROCKLER: May I see the exhibits, counselor? 

THF COURT: They are just for identification. 

12) Mr. Gleason, I show you what has heen marked as 
Petitioner's Exhibits 1 and 2 for identification and ask you 
if heen refresh your recollection as to the number of 
corporations in the consolidated return for 1966 and 1971? 

A These appear to be the affiliation schedules. 

Q Well, Mr. Gleason, do they help refresh your 
recollection is really the question. 

A The answer is I over-estimated the sical in 1966. 
It was in fact 21 and I under-estimated the number in 1971. 
It was in fact 149. 

0 You believe that to be truce, the numbers you have 


just given? 


I 


A Based on the refreshing that you made vossible ; 


J’ 


o When you communicated about the storage of the 


computer tapes, did you communicate with Mr. George Moore? 
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I communicated with Mr. William Powers by memoran- | 


Bo you recall what date that memorandum is? 
I believe either late January or early February 
of 1971. Aqain, I would like to refresh myself. I don't 
have any accurate memory of the exact date but I remember 
three or four weeks after the revenue ruling. 
Q Do you remember the substance of that memorandum? | 
A I told him that the treasury had published this 
ruling, I indicated that we should take immediate steps to 
comply with its content, with its spirit honefully as far 
back as 1966. 
I had no idea what the retention neriod for these 
tapes were at the time I sent him the menorandum and I 
attached a copy of thememorandum to my -- I am sorry, z 
attached a copy of the Internal Revenue ruling to Mr. Powers. 
QO Mr. Gleason, let me ask you something. You are 
a tax counsel, is that true? 
A Yes. 


oO You are an attorney for a number of ycars? 


! 


A Yes. { 


You work exclusively for the Continental Corpora~ 


tion, is that correct? 


A That is correct. 
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You read revenue rule 71.20? 
That is correct. 

Q You made a determination and acted upon that 
determination and sent a memorandum to Mr. Powers at your 
computer center, in the INSCO computer center, is that 
correct? 

A Mr. Powers I believe is executive vice president 
of INSCO Systems Corporation and, as such I was told this is 
the person responsible within that crganization for seeing 
that the spirit of the revenue ruling was implemented. 

Q. You sent the memorandum in order that the 
spirit of revenue rule 71.20 would be implemented, isn't that 
correct? Isn't that what you just said? 

A That is what I just said. Again, I would like 
to look at the memorandum I sent to him ind refresh my 
recollection. 

Q Did you bring it here tolay? 

A I don't believe I did. I could very easily get 
‘it though. 

Q Let me ask you this question: Is there any 
question you wanted to obey revenue rule 71.20 when you 


wrote that memorandum? ? ; 


A I certainly didn't want to put mvself in a position 


where I would discheyv the memorandum. 


Peeee EY Re ee at 
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I can understand that, sir. 

The ruling, I am sorry. 

THE COURT: Mr. Silverman, let's get on with this 
please. I don't really get the import of this at all. 

MR. SILVERMAN: Yes, your Honor. 

THE COURT: Where they may be stored and so forth 
is not important. The fact is that at the moment he wished 
to comply or indicated to someone that he should try to 


comply with this by no means gave up any of his rights or 


MR. SILVERMAN: Absolutely not, your Honor. 
THE COURT: So I don‘t see what the last two 


questions had to do with this whole thing. 


the corporation rights to contest that ruling. 


MR. SILVERMAN: I will bring it to a point hv 
asking the last question. 
Ste COURT: All right. 
a Mr. Gleason, what did you understand revenue 


ruling 71.20 to require you to do? 
MR. ROCKLER: I object to that, your Honor. I 


am not sure that has any relevance to this subject matter. 
, 

MR. SILVERIAN: It is directly relevant to the 

{ 

] 


subject matter. 
HE COURT: What, the question of storaqc? 


MR. SILVERMAN: I would like to know how Mr. 
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Gleason viewed at that time, to see whether the Continental 
Corporation at that time viewed it in that manner. 
THE COURT: I don't know how they viewed it at 
that time. They just had a new revenue ruling that he felt 


someone should do something about. I am not going to ask 


him what his view of it was. ‘I'he question of the Continental 
view of it mav have rested with the hoard of directors. 

MR. SILVERMAN: All cight, I have no further 
questions. 

MR. ROCKLER: I have no further questions. 

THE COURT: You are excused. 

(Witness excused.) 

MR. ROCKLER: Mr. George Moore is the next 
witness. 

GEORGES L. MOORE, called as a witness 
on behalf of respondent being first duly sworn, 
was examined and testified! as follows: 

DIRECT EXAMINATION 

BY MR. ROCKLER: 

Q Mr. Moore, what is your occupation? 
A For the last vear I have heen treasurer and 

assistant secretary of the INSCO Systems Corporation, a 

wholly owned subsidiary of the Continental Corporation. 


Prior to that time I was manager of the computer 
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applications groun that was responsible for the maintenance 


of Continental's expense and loss expense records and prograr 


Q What is the business of INSCO? | 
A INSCO is a data processing service organization 


that, among other things, rents computer time, creates 


programs for users, rents facilities on a time shaving basis 


0 Who does it rent these facilities and use of 


computers to? 


{ 
and other related data processing activities. 


A To the public at large. At the present time 
some of our clients are Metronolitan Life, Prudential Life 
and so forth, as well as a large number cf small users. 

0 Do you charge them fees for these uses? 

A Yes, we charge fees based on the man hours chat 
our personnel are engaqed in their work. Fees on retention 
of tapes that are used in time sharing activities and fees 
for machine useage. 

0 What is your experience in the area of automatic 
data processing? 


A I have been in the field for approximately 25 
t 


é 


years. Directly in data processing or activities related 
to imput and output of data processing. 
o Can you state again what was your employment in 


the years 1971 and 1972 specifically? 
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A I was manager of the computer applications group 
which consisted of the programmers, the systems analysts 
responsible for maintaining Continental's expenses, loss 
expense and general expense systems. 

Q llow does Continental record expense and loss 
data or information? 

A In each of Continental's eight qeographical 
divisions manually prepared vouchers are made to record the 
entry on their books of account in those divisions. 

From these vouchers coding of slips are prepared 
which are sent to INSCO's key facility at that location. 

At that point and still at each individual loca- 
tion the punch cards are then transferred to magnetic tapes. 
Those magnetic tapes from each region are subsequently scnt 
to the Neptune Data Center where they are canminaled and 
used to prepare the expense detail] listing and other 
summary reports. 

Q Where is the Neptune Data Center? 

A In Neptune, New Jersey. 

o What is then done with the tapes that have been 


i 


developed? : } 
A Well, after the preparation -- excuse me, at what 


point? 


Q When you have produced a master tape from the 
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materials received. 
A We have produced the master tape, those tapes 
are erased and used for other applications within 45 days. 
o What do you do with the master tane? 
A The master tape prior to “ir. Gleason advising Mr. | 
Powers we retained the master tape of the detailed item, 
for 30 days. 
Q Yow long do vou retain it now? 


A We now have an indefinite retention on them. 


Q What did you do with the tapes after you had | 


produced them? You had now tapes. What did you do with them?! 
| 
A The tape that we are now retaining? 
Qo Yes. 
A We at one point in time when we felt there was a 
possibility they might be called on again -- 
@] I think you are missing my question. What use 
did you make of the tapes? What use did you make of the tapes? 
What was the purpose of producing the tapes? 
A And retaining them was strictly in accordance 
with Mr. Gleason's instruction. We had no further use for 


I 


them. 4 
{ 


Did you secure any preuduct from the tapes? 


During our normal -- talking about normal opera- 
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a Yes. 
A After the expense detail listing was prepared 
we also produced summary totals of the items on tt cane, 
Q What form? 
A A by product it was a printout which we entitled 
regulation 30 recapitulation report. 


Q Did you run a printout of the tapes themselves? 


a detailed listing of every item on the tape and oalied an 
expense detail listing. 

Q. Does that detail listing pick up every item which 
is entered on the tape? 

A Yes. 

@) Is there anything on the tape that would not 
appear on this printout? 

A No. 

) Did you do anything further with that detail 


printout? 


A Yes. The printout of the taves themselves was 


A The detail printout was maintained by Continental 


at their offices. 


1] Did you prepare any other printout than the 


detailed printout? 


A Yes, we prepared the regulation 39 recapitulation 


that I just referred to. 
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How often were those prepared? 


3 A Prepared monthly, and the report showed the 1 
4 monthly and year to date summary figures. i : 
5 @] What was the purpose of the regulation 30 print- 
6 out, do you know? 
7 A Yes. They were funished to the Continental : 
8 accounting department to be used in the preparation of the | 
5 9 insurance expense exhibit. , { 
10 Q Could you go from the detuil expense printout i 
} 
1 back to the original vouchers for each item? it 
r 12 A Yes. ‘The expense detail printout has a voucher 
13 number printed which is the cross-reference that %uld lead 
14 you back to the original bemehen; 
15 Q Can you go from the requlation 30 summaries to 
16 the detailed listing on the printouts, the detailed printout? 
17 A Yes. i { 
18 Q Can you spot check the printout? 
19 A Yes. \; 
20 Q You were talking about retention of the tapes | 
21 after you had used them to produce printouts. Why are they I 


kept, if you know, at centers away from Neptune? I guess | 


! 


it was suggested in Glens Falls? 


ee ere 


A Right. These tapes -- our normal procedure is 


- eee 


Ss & SS 


for tapes being kept for lonq term retention, that we do not 


tine 
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4 
i 

expect to use during a current operating period. To ship 


them to Chicago and Glens Falls. 


They have space in the tape libraries there and 


spaces at a premium in our Neptune Data Center. 
Q Was that the decision in Glens Falls or 
Chicago affected by the IRS situation? 
A Not at all. | 
9 Under what circumstances do you keep those bageae 
What conditions are they? 
A We keep them a so-called tape library which is 
a room designed specifically for tapes; air condition con- 
trol, fire preventive apparatus and so forth. 
We have these facilities available in Glens Falls | 


and Chicago as well as Neptune. 


Q Are these tapes susceptible to damage or destruc- 
A Yes. That is why we keep them in this controlled 


Q How could they be damaged? 

A Well, if they were in an area where they vecrroiad 
be subject to any magnetic interference they could be dam- 
aged. Excessive heat could damage them, and there is also 
a degrec of damage over a period of time from normal deter- 


ioration. 
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Q Do you ‘Kee duplicates, duplicate sets of these 
tapes? 
A No, we do not. ; 
Q Could you duplicate the tapes? 
A We could duplicate the tapes that we have.now, 


with a qualification. 

We have not had any experience in going back five 
and six years and duplicating tapes. We have duplicated in 
the past going back three and four years that we have lost 
some of the data. 

So we cannot quarantee a complete 100 percent 
duplication of every item on the tane. 

Q Is there any expense involved in duplicating the 
tape? 

A Yes. For every tape that we duplicate we in 
effect would have to purchase a new tape to take its place. 

, 

That's in addition to the normal charges for the computer 
and the manpower involved in duplicating the tape. 

Q Would there be anv problems in aliowing IRS per- 
sonnel to use your computer equipment? 


t 


A Well, as a matter of practice we never let anyone 
: 4 
use our equipment other than our own operators. 


There's always a chance of accidental damage or 


erasure of tapes from someone not familiar with the IPM 


_ BEST COPY AVAILABLE 
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equipment or any equipment. 
fo answer your question we would not allow IRS 
due fauudiwaes with their personnel. 
Would you allow any other outsiders to use them? 
Definitely not. 
10] Have you taken on jobs for other people for pay? 
A Yes. 
Q Has IRS ever offered to pay any expense 
ran the computers? 
A Not to my knowledge. 
@] Have they ever offered to pay for duplicating 
tapes? 
A Not to my knowledge. 
Q Mr. Moore, do the summons tapes, the tapes which 
been made the subject of this summons contain informa- 
on payroll commissien or brokerage expense? 


A No. 


A Well, data on payroll is kept in payroll records 
in the cashier's department on hard copy printouts. 
Expense account information is Kent in the 
accounting department which maintains a file of the oe 
expense account rendered by the individual involved. 


? 


Commission data -- did you commission and brokeray's 


QO Where is such data reported, do you know? | 
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9) Yes, commission and brokerage. 
A That would be kept on the hard copy premium 


register also maintained in the accounting department. 

Q With respect to the tapes which are the subject 
of the summons, could you secure from these tapes by re- 
programming them, all payments made to individual employees 


for a given year? 


A No. 

@) Does that kind of information exist in the 
company? 

A It exists on manual records in the various 


Gepartments involved. 

@) What is the relationship between the seinbout 
secured from these tapes and the data required by state 
insurance commissions? 

A Well, the transactions that are on the printout 
are coded to what we call object classification. 

These object classification codes are jirectly 
related to the regulation 30 reporting requirement which 
becomes part of the insurance expense exhibit. 

MR. ROCKLER: I would like to have this document 
marked for identification. ‘ 

(Respondent Exhibit B marked for identification.) 


o I land you Respondent's Fxhibit B for identifica- 


SOUTHERN DISILICT COURT REI ORTERS, US COURTHOUSE 


5 


ee ee en 
y ‘ 


ee a a ee a ES nae oe 


ee ee 


eee ON anes 


ee momen oe 


Dn tt Nea See IRE EEE RRR NE TRAN 


sccepreiianicntne. 


21 


2A 


% 


A 94 
arcg Moore-direct soyoss 37 
tion. Can you identify that document? 
A Yes, 1 can. 
1) What is it? 
A It is the as that I prepared and signed. | 
0 Te this affidavit true and correct in all respects? 


A at is. 
MR. ROCKLER: I have no further questions, your 

Honor. 
CROSS-EXAMINATION 
BY MR. SILVERMAN: 

0 Mr. Moore, the summons that we are concerned with | 
today discusses magnetic tape nimers 110101 and magnetic 
tape number 4 21001. 

A Yes. 


Q Is that correct, that these two tapes contain the 


general detail expense listings of Continental Cornoration? 


A The 110101 tane does. . 


Q And what the 4 2100) tape contain? 

A That includes the loss payments of the Continental] 
Corporation and certain loss expenses -- I should say the 
Continental Insurance Companies, not corporation. / 

Q How many physical recls of tapes does this consist 
of? | 

A The 11001 tape consists of 12 for a year, one for 
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each month. 
The 4 21001 consists of 13 tapes a year. 


Q One of the tapes is missing, is that correct 


or has been destroyed; is that correct? 


A For what year? 
@) In the 1971 year. 
A In the 1971 year following normal practice we 


erased after 30 days retention period the 110101 tapes. 

Q Is it correct to say that we are concerned with | 
this summons with approximately 37 reéls of magnetic recorded 
tape? 

A If we are talking about the year 1971 and 1972, 
that (2s correct. 

0 In order to printout the general expense detail 
listing printout, do you use a coding program in coordination 
with the tape? 

A Will you explain that? 

.@) Could yu tell us in order to make the preset 
printout of the expense detail listing, you take a tape 
is that correct? 

5 

A We take a tape and pass t through a program that 
arranges the data in the form that you sce on the printout. 

2) Is that proqram found on the tape itself? 


A No; 10 is not. 
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Does that program contain a record layout? 
Yes, it does. 


Does that record layvout,does that vrogram command 


the tape to printout in a specified organization? 


A 


Q 


Yes. 


Do you have a particular reason why the material 


on the expense detail listing is organized in the manner in 


which it is found on the preset printout? 


A 


One of the methods is department. So there is 


a particular reason to do that. 


Q 


What value do you derive by organizing the materia) 


on the tane ina particular method which you set it out on 


a particular expense detail listing printout? 


A 


a particular item of expense is being questioned, by referring 


It is used as a reference tool for instance if 


to the codes on the printout, you can tell what departmental 


office the 


voucher and 


it was code 
30 reportin 


Q 


expense was incurred in and therefore where the 
invoice are available. 


Further you can tell to what object classificatio 


d to and arrive at its handling in the regulation | 


} 


g. { 


Do you use a differ:nt program, a different 


} 


record lhyout to produce the revulation 30 statement printcut?, 


A 


The program that processes the data -- it is the 
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\ 

same tapes but a different program? ' 
4 

. 7 

Q Yes, sir. } 

A Yes. } 

.@) Do you use a different program, different record it 


layout, to make the budget and premium printout? 


A Could we go back because you said different pro- 


gram and record layout. 


f 


We use a different program for the printout. 


The record layout is of the transaction on the tape. That 


record layout is the same. 


Q Correct. Let's segregate and narrow ourselves to | 
Is it correct to say that you use one program 


just the question of the program itself. 

to make the printout to organize the material for expense 
detail listing; that you use another program to create the 
regulation 30 statement and you use a third program to 
create the budget and premium printout? 


A Yes. 


MR. SILVERMAN: May this be marked for identifica 


tion. 
i aC He eg 
(Petitioner Exhibit 3 marked for identification.) 
0 Can you identify this, Mr. Moore? : | 
A Yes. This is a sample of the expense detail | 
listing we have been discussiny. 
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. 
Q For Continental Corporation? t 
| 
s A No, for the Continental Insurance Companies, 
4 @) Within the consolidated -- concerning the tay- : 
| payer which we have been discussing, is that right? 
6 NG : , 
A Yes. This is a portion of the expense detail 
7 : ; ¥ 
PiStpne. | 
8 j 
| Q You mean one page? 
9 || . ; | 
| A No. The system that we are referring to is not ' 
t 
10 ; : P ’ 
| designed for the Continental Corporation. It is designed | ia 
‘ 
t 
H s 
M for the Continental Insurance Companies sind certain affiliates. 
12 a 
It is not the Continental Corporation system. i. 
ie | @) Is the Continental Corporation larger than the | 
14 | : ee i 
| Continental Insurance Companies? i 
t 
15 
i A No. Certain of the expense data that is processed 
ne aie ; : a 
in each departmental office for some of the Continental | ay 
\ 
17 || Peat dt | 
| subsidiaries are not on this system, and would not appear on 
18 SO] ae) ae . gobo = i . 
any detail listing and tape. H 
i - @ What has been identified as Petitioner's Exhibit | 
| 
20 | 3 for identification is one page of virtually thousands aN 
te 2 ae | | 
| of pages of printout which has been submitted for the govern- 
22 ee 
ment's perusal? { | 
- : | bow 
A Yes, for Continental Insurance Companies, yes. i 
| = 


R 


{ 
‘ | 
counsel I offer this in evidencs at this time. | | 
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MR. ROCKLER: No objection. 


THE COURT: Received, 


4 (Petitioner's Exhibit 3 for identification 
XXX 5 received in evidence.) 
6 | .@) Mr. Moore, can you tell me approximately how many 
: 7 records are contained on an expense detail listing printout 
sheet? 
A I am guessing, 59 records. 
10 1@] Does a record constitute one line across on the 
11 piece of paper? 
12 | A Yes. 
13 Q Is it correct that cach record is a separate 


recorded transaction independent from the record that comes 


before it or after it? 


ona bm ‘oo 
cop] on oe 
oS 


A Yes. 
W Q Are there approximately 75 pages per month ner 
18 geographical department which are produced in printout 
19 form? : 
20 A I have no knowledge of that. 
21 @) Do you have any estimate? 
- A No. / 
| Q Could it be more than 100 pages fer department? 
2 A Tt could. I really don't’ Kno. 
% @) put it is poesibic. 
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A Is it possible? 
Q Yes. 
A I think it is possible, but I don't think it would 


be more than that. 


MR. SILVERMAN: Could I have this marked, 


please. 

(Petitioner's Exhibit 4 marked for identification. 
¢) Mr. Moore, I show you what has been marked as 
Petitioner's Exhibit 4 for identification and ask vou if you 

can identify that? 
A It is a cover page of the annual statement of the 
Continental Insurance Comnany. 
.@) Stapled to it, sir -- 
A Is a page which lists the officers and directors 
of the Continental Insurance Company. 
Q And a page underwriting an investment exhibit 
page and schedule O of the annual statement. 
THE COURT: Any objection? 
MR. ROCKLER: No objection. 
MR. SILVERMAN: The government offers this into 


evidence at this time. 
THE COURT: Received. 
(Petitioner's Exhibit 4 for identification 


received in evidenca. ) 
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| 
THE COURT: I don't see the relevancy of it. | 
3 
MR. SILVERMAN: The relevancy your Honor is quite -- : 
4 | 
we submit that the taxpayers are saying to us in essence that : 
5 SS } 
this is attached to a blank Internal Revenue Service return | : 
6 | ; 
and that this is their returns and that from these we can ; 
7 Aca On : a, 
audit trail back to individual voucher through printout 
8 I 
sheets. t 
9 * 
Our case is that we can't do that. 
10 ; i" 
THE COURT: How do you explain that. { 
il , * : . : 
MR. ROCKLER: I should agree it is not particularl 
12 : i 
relevant but I don't object £0. 
13 ‘ 
THE COURT: I must tell you something, I took 
r | | ! | | 
this matter on this afternoon on the basis of Jvcge Cannella . 
15 ‘ ; | 
swearing under oath that it would take no more than an hour 
16 ; , , 
and we are ten minutes overtime right now. 
17 ; 
You have got to move it and you better move it. 
‘ | | He) 
We will take a short recess. Do not discuss the case with 
19 : | 
anyone in the interim. 
_ 
(Recess.) 
21 : 
TUR COURT: You are still under oath. 
22 } 
THE WITNESS: Yes, "12. / 
BY MR. SILVERMAN: 
a“ 


(@) Mr. Moore, I show youwhat has been marked as 


} 
25 
| Government Exhibit 3, the expense detail listing preset 


<a 


t 
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+ printout and ask you using that as a sample could you please | : 
3 tell me approximately how many records arecontained on this | 4 
4 printout’ sheet? ' | i 
5 THE COURT: I think that was asked and answered. | H 
FY 
6 A It still looks like 50. j 
7 THE COURT: Let me ask you this, Mr. Moore. f 
8 From that sheet you can tell where these expenses | A 
9 have been incurred, what office, right? ' 
10 | THE WITNESS: Yes. 
ll | THE COURT: And you can tell what the voucher 
12 | number is? 
13 | THE WITNESS: Yes. 
14 THE COURT: What column tells me where they have 
15 been incurred, and what office? 
16 THE WITNESS: On the top. | 
W THE COURT: The title? | 
18 | THE WITNESS: Right. | ’ 
19 jj THE COURT: Home office Metropolitan? 
20 | THE WITNESS: Home office Metropolitan. | 
21 | THE COURT: What makes you think you can't locate | 
} 
22 | the voucher through those sheets? { 
a MR. SILVERMAN: Because, your Honor -- 
aA THE COURT: Tel , IT am asking the witness can | 
wo | you tell me -- is there any problem in loceting the vouchers? 
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THE WITNESS: To my knowledge, no. I would look 
up the voucher number and look for the voucher in that office. 

THE COURT: It. gives the voucher number? 

THE WITNESS: I would go to the voucher number. 

MR. SILVERMAN: Your Honor, the answer belies 
the fact that there are apples and there are bananas and 


they're all fruit. An audit process is not knowing what 


nce-neamet ee lin tt CaO 


number to look for. That's the whole problem of an audit. 
An audit involved many different problems. 


THE COURT: Would you like to testify? 


MR. SILVERMAN: I thought you asked, your Honor. 
9) Approximately how many records are there on the 


entire printout sheet for the expense detail listing? 


A I have no idea. 


aecenemenstematinentiaitte seit CR CCL LO OE 


QO Do you know whether there are over 400,000 records? 


A For a particular month, department or year? 
Q For one year. : 
‘ 


A Do I }hnow that? 

@) Approximately 400,000. 

A I have no knowledge of how many there are. 

.@) Would you estimate that it would be 400,099? ; 
Would that be an estimate? 


A I say there is a substantial number hut after you 


get up in those numbers I have no knowledge of it. 
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Q Is it beyond your realm of counting? 
A No -- 
, 
Q Have you ever manually worked with a whole print- 


out shect? 

A No; 2 have not. 

@] Has anybody in your employ ever worked with a 
whole printout sheet? 

A This particular expense detail listing printout 
sheet? 

Q Yes. 

A No. 

QO How many sheets of printout sheets does the 
expense detail listing contain for a whole year? 

A I have no idea. 


Q Would 7,000 pages be approximately the number? 


Q Country-wide. 
A 4 really don’t know. 
Q Would that be an impossible number? 


A I would say no. 


A Country-wide? : | 
| 


Q Therefore, Mr. Moore, if a person wanted to —— 


by looking at a printout sheet, find out every item, every | 
expense over $5,000 and under $6,000 reported as part of | 


these reports, isn't it correct that he would have to eyebal]l 


a 


2A 


arc 


the thousands of pages that were involved to go through the 


hundreds of thousands of tiny reports to find the particular 


g 
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expenses that came between the stratification of $5,000 


and 


$6,000? 

A If you are asking if I had to do that? 

Q Yes. 

A I don't know what your audit process is. 

Q Tf vou had todo that? 

A I would have to flip and look at each page. 

Q How long would it take you, sir? 

A I have no idea. 

Q Would you take you manyran hours? 

A Many many more than two or three? 

Q Many many more than 100? 

A I would not think so, but I am just taking a guess. 
Q Because you have never actually done that? 

A But I never also had to look for anything between 


$5 and $6 thousand in which you just asked me to explain. 


) 


never used 


is 


Your company to the best of your knowledge has 


this printout sheet for that narticular function, 


that correct? 


A 


Q 


I am talking for a data processing company. 


Your data processing? 


MR. ROCKLER: Your Honor, I am going to object 
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to this. I don't see any point in badgering the witness 


{ 
with respect to matters as to which he says he has no know- | “ 


A 206 


3 
4 ledge. I see no point in putting rhetorical questions to | 
. him. It is just a great waste of time. 
é. . THE COURT: Your objection is well taken and 
| 
7 
; belated. 
8 URE SUGS pate 
.@) Do you have any particuiar knowledge of the 
9 eae ; ; 
‘i durability of magnetic recording tape? 
10 : hil : 
A Particular or general? 
it | Q Particular. 
12 
| A In my experience we have gone back -- 
i | Q Do you have any knowledge of the durability of 
14 |i : ‘ 
| magnetic recording tape? 
15 . - ve 
| THE COURT: . AnSwer 2¢€ yes or no. 
16 
A The tape itself rather than the data on the tape? | 
| 
17 
| Q Yes. 
18 A No. 
sd Q Do you recognize -he journal of accountancy as 
20 a recognized authoritative work in your field, in the field 
al | of accountancy? 
22 } 
| A Yes. { 
23 ; Welt, 
(@) Would you state that this is a correct statement 
of fact from the journal of accountancy dated June 1974: 
2h 
| "If tape is exposed to a temperature of 150 
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degrees over a period of time it will be damaged?" 
A I would accept that. 
1] Would you accept the statement: 
"At a temperature of 250 degrees the tape will 


become unreadable in ten minutes?" 


A I don’t know. 
.@) You don't know that. 
A When you say unreadable, I would assume there is 


some damage. I can't testify as an expert on the chemical 
composition of the tape. 
1@) Would you consider this an accurate statement: 
"To alter a tape or disk a powerful magnetic 
would have to be placed almost in direct contact with the 


recording surface?" 


A No, not on what you said, no. 
Q You would consider that an incorrect statement, 


is that right? 
A I wouldn't accept that as gospel, no. 
Q Have you ever heard of a device called a ring, 


@ protcetive ring? 


A Yes. ( 
Q How does the protective ring function? 
A The protective rin is a device used on 4 tape 


that would prevent other data being written on that tape 
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during a computer process. 


Q 


erasure process? 


A 
Q 


A 


Q 


now asking 
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j 
{ 


Doesn't it have a function in connection with the | 


Yes. 
What is. that function? 


I thought I answered that. 


Ae RCN a EN NCCE Ie CN LE NE = FO a 


Were you about writing just a moment ago? FT -am 


you about erasing. Does the ring have something 


‘Sie 
to do with theerasing process? | | 
A When the ring is in the table not be erased. ae 
MR. SILVERMAN: May this be marked. 
(Petitioner's Exhibits; 5 and 6 marked for 
identification.) 

Q Mr. Moore, I show you what has been marked as 
Petitioner's Exhibit 5 for identification. I ask you roe 8 | 
you can identify that? : 

A It is a computer ring. 

Q I show you what has been marked as Petitioner's : 
Exhibit 6 for identification and ask you if you can identify! 
it? 

A Itis a tape reel. / 

@) Is the tape reel that is marked as Petitioner's 


ExAIbLE 6 


similar to the tape reels vou wed at INSCO? 
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seeking? 
A Yes. 


.@] As to the 37 reels which the government is seeking) 


Q Similar to the tapes that the government 1S now 
id 
| 
i 


are each of them completely filled with information 
A No. 


0 On the average how much of the tape is used for 


information? 

A I have no knowledge of that. 

Q Could it be as small as one hundred feet out of 
2400 feet? 

A That relates roughly to the number of items whicn | 
I testified I have no knowledge of. | 

.@) How long do you estimate a tape to take duplication 
per reel of tape of one reel of tape? 

A Directly related to the density of the bits 
on the tape, the type of equipment that you are using to 
duplicate it and the number of items on the tape; I can’t 
make an estimate. 

10 In relation to the reels of tape which we are 
discussing today. 

A I don't know how many items are on the tapes. 

2) Could you make an approximation of how much you 


would charge to copy appreximately 25 9 channel, 1600 VPI 
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2400 foot IBM magnetic tapes. 


A 


Q 


A 


A 


Q 


other departments and your storage location at INSCO in 


New Jersey? 


A 


0 


Q 


A 


are normally purchased from the manufacturer. 
0 
contained on the tape reel, 


tape information and use the tape again, 


Q 


20° 


25. How much per reel would that be? 


To, copy? 


Yes. 


Approximately $15 to $20. 


Per reel? 


Right. 


Do you receive tape shipped to you regularly 


Yes. 


How do they come in, hy mail? 


Air freight primarily. 
Do you insure them? 


Didone) know. 


How are they boxed, in cardboard? 


They are boxed in the type of container that they 


If you have completed your use of information 


Approximately how much does a reel of tape cost? 
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isn't that correct? 
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’ A $12 to $15. 
i}. 
’ Q In your affidavit which I show you at this time | 
‘ marked as Exhibit B for identification, paragraph 10, you . 
| discuss the amount of approximately $6,000 for the duplica- ; 
6 | | 
tion of the reels of tape which we are discussing; is that 
7 
correct? 
8 
A Yes. | 
9 evan | 
.@) Now after our discussing it at this moment would 
10 | 
] you say that the figure 15 less? | 
| A Well, are you talking about -- you're bringing in 
12 : ‘ 
| a point that a certain number of tapes are used are no longe 
13 : 
| available. They are less to that extent. 
14 a 
| Q That is correct. Let us limit ourselves to 37 
k 
15 
16 ; 
A Well, -- go ahead. That is the duplication? 


Q Yes. 


| reels of tape at approximatcly $25 per reel. 
A Now the cost of the new tape. 
1 


tape back, you can use the tape over again if it is returned 


A W don't have that tape available the day after 


f 


| 
to you, is that correct? 
we duplicate it. We have to buy a tape to replace it for 


= 28 8 


the other work. 


& 


Q You said isn't it correct that you will get the 


| ce) All right. So there is a question of another 
| 
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2 $12 for the tape per reel for about 37 reels, is that BR: 
3 A Yes. 
4 Q That would be the price of the duplication? 
5 A No. You have got the computer operator opcrating } 
6 the machine. 
7 Q When you said it cost $15 to duplicate the tape 
, Jidn't that incorporate the employee? 
, | A No. 
10 


.@) How much would that cost? 
Q Is there anything that we left out? 
A Yes. If we had to undertake this job we would 


have to have someone, an analyst or a responsible person, 


.@) Do you need an analyst in order to make a tape 


A For these 25 tapes? Approximately $50. | 
| 


| 
Ee - 


7 tape duplicate copy? 
18 A No. We have to have an analyst, a responsible 
19 person to initiate this whole process to decide’ what is going! 
q 
2% to be duplicated, who is going to duplicate Lt) whe) 2s seine | 
21 to control 1t. 
Q How much would that cost? 
3 A Well, the rate would be $25 an hour. It aU 
2A | how much work he would do an a project 
2 | Q low long does it tal.e him, the command last | 
| SOUTHERN DE PICT COURT RECORTERS, US. COURTHOUST 
' FY WARE Paw me dy rab utes ' 


ee 2 
@) 


arcg Moore-cross 36 i 
to command the tape relay to duplicate tapes? | 
3 ne ‘ ; 
A A person would be assigned. Continental would | 
| sie | 
ask us to do this job for them. We would get the request | 
me 
; in Neptune. 
6 | , | 
We would then assign an analyst as his job to ; 
7 hays , bien 
see that this is taken care of. I Can see it stretching 
8 | | 
over a week of his time, possibly including trips to Glens 
9 | [! 
Falls and Chicago and so forth. 
10 
| .@) If I may say exclude the transportation time. } 
un | ay 
A Okay. \ 
12 | 
Q Just consider -- | 
<a 
A A week of his time would he approximately $8 or | : 
14 | 
$9 hundred. 
15 to 
Q You are saying 1t would take approximately one | { 
16 : zea oe 
week of an analyst's time to run a duplication of approxi- 
17 io 
mately 25 reels of tape? 
18 ; ‘ | 
A No. I am saying an analyst would be committed i 
19 ey ' | | | 
to sce that this job was done correctly and it would possibly j 
20 
| stretch over a week of his time. 
21 | ata mre : 
XXX | (Petitioner's Exhibit 7 marked for identification.) 
| ' 
0 I show you Petitioner's Exhibit 7 for identifiga- 
a} ep : : 1) ie 
tion and ask if this helps you in evaluating how much per | | 
24 . . Py ‘ 
| reel it would cost to copy a tane to tape ina tape duplica- 
3 || 
| tion system? 
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A Did this change my estimate? 

0 Yes. 

A No. 
familiar with anybody else's. 

Q What -- what's 
by the way? 

A We have too many various types 


identify. 


Q You have IBM 360°s? 
A 360's and 370's. 
@) Assuming that the 37 reels of tape are filled to 


capacity, how long a period of time, 


I am using our billing prices. 


a 


For, me to. try 


job time would it take 


INSCO to nake a duplicate reel to reel copy of these ta 


A In our Glens Falis 


of my estimate, of 10 minutes. 


MR. SILVERMAN: Thank you. 


questions of the witness, your Honor. 


THE COURT: ALL riont. 


I have no further 


MR. ROCKLER: No further questions. 


(Vlitness excused.) 
MR. SILVERMAN; Your Honor, 


government goes forward with its case. 


THE COURT: Are you finished? 


MR. ROCKLER: Yes, I am. 
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the number of your tape relay drives 


| 
| 
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office which I used as a basis |} 
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THE COURT: All right. 
MR. SILVERMAN: I am sorry for the presumption. 


At this time the government goes forward with its 


case. I would like to make a short and concentrated analysi 
of our position. 

Our position is grounded on Internal Revenue Code 
of 1954 as amended sections -- 

THE COURT: I have this in the papers don't I? 

MR. SILVERMAN: Yes, your Honor, you have the 
respondent's answering papers also. 

THE COURT: Let's get the witness on the stand. 


| 
| 
| 
| 


MR. SILVERMAN: Fine. I now call Walter Ross. 
Before the witness is sworn there is one case | 


cited by respondent that was not cited previously and I 


would just like to make a reply, to that Davey case. 
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The Government's position on this case is that 


that dealt with a third party, not the taxpayer. That i, 


with a credit card company that made its living out of 
distribution of information and by its own language dis- 


criminated a third party from a taxpayer who would be called| 


to give out information. | 


WALTER ROSS, called as a witness on behalf | 
of the petitioner, being first duly sworn, was ncaa 
and testified as follows: 

DIRECT EXAMINATION 

BY MR. SILVERMAN: 

Q Good afternoon, Mr. Ross. By whom are you 
employed? 

A The Internal Revenue Service. 

Q How long have you been so employed? 

A Nine years. 

Q In what particular area have you been employed 


in the last nine years? 
A As a revenue agent. 


Q Did there come a time when you became involved 


Q Approximately when? 


with the taxpayer audit of Continental Corporation? : | 
} 
A Yes, I did. 
A June 1973. 
| 


budget and expense report and 2, tabulation by expense group | 


| 
Rl? 60 
| 2 arsr Ross - direct 
2 | Q How did you become so connected? 
3 | A I was assigned the case by my supervisor and was 
4 | told to examine the 1971 tax return. 
5 || Q Did you execute an affidavit in coordination 
6 | with this case? 
7 | A Tos, i ic. 
. | MR. SILVERMAN: Would you mark that? 
9 | (Petitioner's Exhibit 8 marked for 
10 | identification.] 
ll | Q I show you Petitioner's Exhibit 8 for identifi- 
12 | cation and ask you if you can identify it. | 
| 
13 | A Yes. This is an affidavit that I signed. | 
14 | Q Do you affirm at this time the facts stated in 
1S | this affidavit? | 
16 | A Yes, to the best of my ability they are true. | 
M7 | Q Did you issue a summons’ in connection with the | 
18 | taxpayer Continental Insurance Corporation and computer | 
19 | tapes thereof? | 
20 A Yes, I did. | 
21 | Q Is this attached as Exhibit A to your affidavit? | 
2 | ve 
A Yeo, it is. ( 
a Q I show you what has been attached to the affidavit 
2A previously identified as the Moore affidavit as Exhibit 1, | 
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by Regulation 30 by conversion code. 
I ask you if these reports provide an adequate 


audit trail for your audit purpose? 


A 1o, they do not. 
Q Why do they not? 
A Because they require going back to the expense 


detail listing for the items which we want to examine and 
need the original source documents of. 

Q What if anything would be different irom the 
audit trail produced by an IRS program printout and the 


preset printouts before you in addition to the detail 


expense printout, heretofore marked Petitioner's Exhibit 3? 


A Our audit trails would be much more efficient 
and reduce the time spent going through all the expense 
detail listings that were submitted to us. 

We could probably produce what we want in one 
thousandth of the time that it required to go, to pour 
through all these detail listings if we want to go only 
to one area, we can do it from our programs. 

MR. SILVERMAN: May I have these marked? 


{ 
{Petitioner's Exhibit 9 and 10 marked for 


{ 
identification.) 


Q I show you what has been marked as Petitioner's 


Exhibit 9 and 10 for identification and ask you if you can 
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62 
identify them. 


A Yes, I can. These exhibits are stratifications 
of legal fees and ssbinewh sites we had done which the 
computer audit specialist prepares for us o: tight 
company and zeroed in only on the items that we wanted. 

We then got a retrieval -- 

Q Thank you. 

MR. SILVERMAN: I offer these into evidence 
at this time. 

MR. FOCKLER: Objection, your Honor. These 
documents aren't in ans way authenticated and have nothing 
to do with our case. They have to do with an examination 
of another insurance company. 

MR. SILVERMAN: With all due deference, your 
Honor, they are entire elevant to this case. They 
show by clear example by the revenue agent before us, 
exactly the stratification of information grouping that 
he is searching in the Contintental Corporation which has 
heretofore been denied »y them. 

THE COURT: Your statement takes in too much. 
There has been nothing denied as far as I can see pas 

i 
tne tapes. That is what you are after. 


aa 


You haven't asked them as I understand it to 


program this for the particylar item.. 
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SILVERMAN: That is correct. 
COURT: Have you? 
SILVERMAN: No, your Honor, but what my 
comment -- 

THE COURT: Is a tempest in a teapot but I 
think there is a real serious question of principle here. 
If Continental was asked to produce items of $6,000 or 
more I am sure that could be programmed with your computer 
specialist sitting right there and set right out. 

MR. SILVERMAN: That is correct. 

HE COURT: In no time at all. 

Why should you have the tapes? 

MR. SILVERMAN: Because that has been denied us. 


THE COURT: You haven't asked them for specific 


MR. SILVERMAN: That is incorrect. Your Honor, 
with all due deference -- 

THE COURT: I am asking you have you asked them 
for specific items? | 


MR. SILVERMAN: We are doing an audit and we 


need to do things. We have to verify the tape itself as, 


authentic and the second thing we need to do is we have 
to do stratifications. 


THE COURT: I suggest to you that you ask 
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to verify -- you are talking about primary source and 


this is a lot of nonsense. The primary source are the 
invoice. You want to verify something now to the invoices. 


MR. SILVERMAN: Your Honor, in an audit process 


amma 2S ee ttc SN men NST BREE EERE 
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is a sampling and in order to make a sampling, in order to 


| 
| 
} 
| 
| 
| 
| 
| 
program that does it. 
| 


7 know what you need to sample in and of itself, it is the I 
) 
r 
9 THE COURT: Well -- | 
10 MR. SILVERMAN: We have established -- i : 
ll THE COURT: I don't know whether you have 
. 12 established anything at the moment. Go ahead with your 
13 questions. 
14 MR. SILVERMAN: Your Honor, I am compelled to 
oe ig bring this up, I ask that these be submitted into evidence. 
| : 
a 16 THE COURT: I am going to reject them. | iq 
17 | Q I show you what has been identified as Petitioner ‘s 
18 || Exhibits 9 and 10 and ask you -- withdrawn. ' 
- 19 | What is it that the Government seeks at this 
beet) : i 
7 20 time, Mr. Ross? | 
2 A The tapes. 3 
a Q Why is it necessary for you to have the ee 
23 A For us to do a more effective audit. | | 
2A | Q How are you able to do a more effective audit? 


25 A By programming the tapes for our particular 
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needs which would establish certain items which we want 
to go into. 

Q Would you be able to give this information to : 
request Continental Corporation analyzers to obtain this 
information for you? 

A No, we could not. 

Q- Why not? 

A Because we would not be able to probably tell 

| 


them what needs and what items we are looking for and what 
-- well, it is done primarily because we have a computer 
audit specialist who does it and we have a separate depart- 
ment and we have done this in all our cases and that is 
the reason. : 

THE COURT: Do you mean a lot of other people 
furnished you with their tapes? 

THE WITNESS: Of course, All of them. 

THE COURT: Name one. 

THE WITNESS: Well, put it into evidence. You 


have -~ 


THE WITNESS: Chub Corporation. I'm not on 
the case. 
THE COURT: Name one that you were on. 


THE COURT: Name one who furnished the tapes. 17 | 
THE WITNESS: I have never asked for tapes 


K 
8 arsr ROSS - cross 
previous to this -- 

MR. SILVERMAN: Will you place into evidence, 
your Honor, through another witness the answer to your 
question. 

A Because -- 

THE COURT: All right. 

Q Why did you decide to ask for tapes of the 
Continental Corporation? 

A Because the 1971 year and subsequent years 
were programmed to include a computer audit specialist 
which was not done previously becaust’ of Revenue Ruling 
7120. We did not have a need for nn prior to that and 


the Government implemented a special group called Computer 


Q Is there any way you can determine whether all 
the information on a printout tape has been reproduced 
on a printout? 


A No, 2 cannot. 


| 
audit Specialists. 
| 


MR. SILVERMAN: I have no other questions of 
this witness. 
CROSS-EXAMINATION 
BY MR. ROCKLER: 
Q Mr. Ross, were you involved in the audit of 


Continental for years before 1971? 


SOUTIIERN DISECICE COURT REPORTERS. US COR Ebiotst 


a. ee 


9 arsr Ross - cross 67 


A I was not. Yes, in fact I was. I was in -- when | 


I came in June of 1973 I had to complete the 1970 year 
because the prior agent had retired from service. 


Q Also when you took on the case for 1971 and 


1972, naturally you started wi-h the antecedent audit reports 


and the information which the prior aqdent was able to 
furnish you? 

A That is correct. 

Q So that you are fairly familiar both first and 


secondhand with the way in which the prior audit was 


conducted? 
A Yes. 
9 Are you aware that the expense and loss informa- 


tion was then on tapes as well? 


A At the time I was not aware of it. 

Q Are you aware of it now? 

A Yes, I am. 

Q So that in the years 1965, 1966, 1967, 1968, 


1969 and in 1970, all this information is on tapes? 


A That is correct. 

Q As far as you know, did the IRS request the 
tapes? 

A No. 

Q Did they need the tapes for the audit? 
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A No, because of the fact that this computer 
audit program was implemented after revenue -- 
Q i wnderstand that was your program. But did 
they need the tapes for the audit? Couldn't they have 
gotten -- 
MR. SILVERMAN: I @ebject, your Homer, 
THE COURT: Overruled. ; 
Q ‘Didn't they conduct the audit without the tapes? ) 
A They did. ! 
Q Weren't they able to verify anything they wanted | | 
to verify? 
A To my knowledge they did not go into any expenses | 


on the previous examination. 
4 
Q You mean it wasn't interesting to them? | 


MR. SILVERMAN: I object. 


MR. ROCKLER: I am asking the question. | 
THE COURT: I overrule the objection. | 
Q Expenses weren't interesting to them? 
A I don't know what the prior agents did. | 
Q As far as you know did they have any difficulty ; | 
verifying anything from printouts? i 
A I don't know if they even asked for printouis. 
Q They would ask for anything they wanted. They 


would ask for the records. 
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Let me ask you, before there were computer 
tapes and you had journal entries, handwritten journal 
entries which is really what these printouts are, how did 


you verify anything? How could you program by handwritten 


entries? 
A By asking for certain source documents. 
Q Vouchers? 
A The journal entries. 
Q And you could ask for the vouchers’ on the 


printouts too, can't you? 
A But they require a great deal much more work 
which we would have to do. 


Q You are saying we ought to furnish this stuff 


SS re 


to you because it is convenient for you. 


A It is not convenient, it is necessary as part 


of our audit. 


A Continental Corporation, Insurance Company, is 


a mammoth size group of companies that have expenses which 


Q How did you audit handwritten journals? 
A How? 
Q Yes. 
Handwritten journals -- 
Q How did you program them? / 
I 


are voluminous. 
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Q XI understand that. 
A There are thousands of pages. 
Q And they are also summarized in monthly and 


annual summarizations which you could look at? 

A Yes, they are. But the point. is we have got to 
go to the expense detail listing and they do not furnish 
us with enough -- they furnish us with the information but 
it is a tremendously tedious job to go through these to 
look for legal bills which may be fragmented. 

If I am interested in legal bills over $5,000, 
it is possible that one legal bill of $7,500 is fragmented 
into many diffierent object codes. 

Q Forgeting fragmentation. I am interested in 
what you said about being tedious. Don't we really get 
down to this: You would like us to do certain things 
for you so as to relieve the tedium of the audit? 

A We are not asking you to do it. We will 
produce the printout -- you will product the printout from 
our program which is done by our computer specialist. 

MR. ROCKLER: I have no further questions. 

{Witness excused.) F 

MR. SILVERMAN: Your Honor, at this time the 

Government would call George Moore -- no, I won't. 


The Government at this time would call Edward 


¢ 
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Rosenberg. 

EDWARD Cc. ROSENBERG, called as 
a witness on behalf of petitioner, being first duly 
sworn, was examined and testified as follows: 

DIRECT EXAMINATION 


BY MR. SILVERMAN: 


Q Mr. Rosenberg, by whom are you employed? 

A Internal Revenue Service. 

Q Approximately how many years have you been so 
employed? 

A Fifteen. 

Q Since 1972 how have you been employed? 

A As a computer audit specialist. 

Q In how many computer audits have you been aes 


computer assisted audit applications have you become 


involved? 
A Fifty or more. 
Q In your particular computer audit specialist 


applications have you ever been denied access to computer 


tapes? 
A No. 
Q Did you recently upon my request take a survey 


of computer assisted audits completed between the time 


period of July 1972 and September 1975? 
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A 


computer assisted audits were performed. 


Q 


A 


building material, 


us the tapes. 


Q 


industries included? 


A 


Q 


connection 


A 


Q 


A 


need used in the production of records of Continental 


Corporation. 


Q 


A 


would be needed in future audits. 


Q 


A 


Q 


A 


Rosenberg - direct 


I took a survey of cases in which one or more 


What did your survey disclose? 
That 40 diversified firms in the chemical, 


automobile and insurance areas gave 


In fact were there various other types of 


Did you have a particular job assignment in 


with Revenue Bill 7120? 


What was that? 


I was supposed to evaluate the machine sensible 


To what end? 


TO earmark those machine sensible records that 


Did you make a determination ? 


What did you do then? 


I incorporated my determination into what ¢ 


an agreement letter whercby we stated which tapes 
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| 
} 
f 


2 : we would need for future use in a computer assisted audit | ij 
3 | and in the agreement, this agreement would limit the number | 
4 | of tapes that Continental would have to hold under the i 
5 | ruling. f 
6 | Q Of all the tapes, of all the computer tapes | : 
7 of Continental Corporation, what did this letter agreement | ' 
8 Propose to limit Continental Corporation to? | | 
9 A The general expense file and losses paid file, | I 
10 Q The two tapes we are discussing today? | | 
ll [. A Yes, sir. 
12 | Q ir. Rosenberg, what is the function of a | 
13 | computer tape? 1 
4 | A To store information. | | 
15 Q From your experience what do you consider the | F 
16 Original books of entry of Continental Corporation? | | 
17 A The tapes. 
18 Q Why is that? | 
19 A Because the original documents, Original source | 
20 documents have been written on the tapes, have been encoded | | 
21 and written on the tapes. | 

Q Have you seen Exhibits 1 and 2 of what has been ‘ 

| heretofore termed affidavit of Moore dealing with the : | 
2A | budget and expense report printout, dealing with the 
25 | 

| 


i 
| 
* 
{ 
Regulation 30 statement? 
} 
{ 
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‘ 

A Yes, I have. \ 

J Q Have you also seen the expense detail listing F 

4 . &. 
printout? 

5 1 f 

A Yes, I have. 

a) 

6 | Q Can you tell me whether that provides an adequate’ 


audit trail for your audit purposes? 


A No, it does not. 


15 || 
16 
7 | | 
18 
19 
2 |) 
| 
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9) How if any way does it differ from the audit 
services that you require of the computer tape which we 
are now summonsing? 


| A Well, Continental Insurance Companies are a 
| 
| 
| 
| 


6 | division of Continental Corporation and they file on 
7 | Continentai Corporation return, each one of these insurance 
8 nee a : : 
companies files one line as profit and loss called under- 
9 ee 
Writing income and expense. 
! 
10 | They are backed up or supported by the annual 
1 | statement of these insurance companies. 
12 7, F 
| In the annual statement of these insurance 
| det wom cee 1; 
| companies on page 10 are the regulation 30 expenses listed. 
14 | i. ' 
| 0 I show you what has Leen marked as Petitioner's 
15 Exhibit 4. I ask you to turn your attention to page 10 
16 ‘ : 
| thereof. Refer to that in your discussion. 
vi) ce : : : 
| A Listed vertically are expenses such as legal and 
18 | auditing, cquipment, director's fees. These expenses are 
19 | represented hy a major account code which apnears in the 
20 | detail expense listing and the mignetic tape. 
21 | i . 
Across the top of page 10 are allocations of 
| ; 
22 f . t 
: these expenses, They are the lo&s adjustment expense, ( 
23 | 0 
| the other underwriting expense, the investment expenses 
ZA on os 
and also a totai column. 
75 i 
Now, the anyeant has t6 find the audit trail hack 
| 
| 
i 


SN af 
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76 
to the original invoice. The page 10 expenses are listed 
vertically are the accounts he wanted to examine. 

In order to go through the layers of books and 
pick the source documents pertaining to these particular 
expenses, he must have the detailed monthly listing in the 
major account number. The major account number is the audit 
trail back to the original source document. 

The detailed expense listing is by geographical 
location, department and date. The major account code is 
randomly scattered throughout the detailed monthly listing. 

Inverder to put ithe) pieces ‘together, in other 
words to tie back to the specific major account as shown on 
page 10, he must reconstruct the monthly detail listing in 
the sequence of thermajor account expense number. 

Then he must add up those dollar amounts of that 
particular major expense for each geographical location to 
tie back to the 12 page annual statements which are filed 
for each one of the Continental Insurance Companies in that 
division. 

Now, there are cight goegranhical locations and 


¢ 
there are 12 months, so that would be a total of 96 print-~-' 


outs averaging 75 pages in size. This would approximate 


7,000 pages. 


Ne would have to then take those 7,000 pages and 
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reconstruct the sequence of accounts so that the major account 
code would be in an ascending numerical sequence as the accounts 
Jisted on page 10. 
When he did that and he got a total for each one 
of those major accounts that represents the advertising, the 
equipment and other items, he would then have to add up the 


12 page 10 expense, vertical expense items to tie in to the 


This is a tremendous task. If it took him three 


hours per page to do this, it would take 2100 hours and, 


| 
detail listing to make sure he has picked up every item. | 


therefore, with the use of the magnetic tanes and by sorting 
them in a major account field for each one of the 12: tapes, 
we can automatically in a matter of minutes have it sequenced 
properly and it would save the 2100 hours. 
Aside from that, this is a tremendous corporation, 
we would not want to look at any one or two small items. 
It docsn't make sense. We want to look at the bigger 
amounts. We want to look at amounts over $5,000 or over 
$10,000 or over $15,000. If we took two percent of the 
invoices and check 50 or 60 percent of the dollar amount, 
we have done a good audit job. : | 
The only way we can do that is to stratify the 
accounts. In other words we put the dollar amount of each 


record in that particular major account in a strata. 
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For example, from zero to a thousand dollars we 
would program the machine to printout the number of invoices 
and the dollar amount in that strata. 

From 1,000: to 2,000, from 2,000 to 3,000. Then 
we would go back to the team coordinator and ask him which 
strata should we pull. In other words, shall we pick the 
top most strata with the largest bills and the smallest 
amount of invoice and thus save audit time and also save 
the taxpayer time instead of requesting hundreds and hundreds | 


> 


of small bills that don't mean anything, we could pick out 


taxpayer time. 

When we know what strata we want or what dollar 
amount we want to pick out, we then can reprogram the tape 
using our own programs called PAL, Program Audit Library, 
developed by the Internal Revenue Service. It would take 
maybe two or three hours for us to program and we would 
be able to retrieve only those items all with the specificd 
amounts that the te>1 coordinator picked. 

It would also sub total or total those items 
that were not picked and total the grand total so we know 
when the total amount of items picked and not picked will 


total the amount on this page 19 reports. 


| 
| 
| 
the larger amounts, do an efficient audit and save the 
| 
| 


Now, the detailed monthly listing and the magnetic, 


{ 
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tapes consist of all the information on all 12 insurance fT 

| 
3 corporations. | 
4 THE COURT: I think we have been over this before | 
i 
5 | as far as IT am concerned. I don't think we need any more i 
6 testimony with respect to that. : 
7 | MR. SILVERMAN: Yes, your Honor. | 
8 THE COURT: I know what an annual report contains., | 
9 MR. SILVERMAN: But this man is telling you what | : 
i 
10 | an audit trail necessitates. : 
11 THE COURT: I understand. But we are going on : 
12 | ad infinitem. 
13 | MR. SILVERMAN: Yes, your llonor. 
14 9) Mr. Rosenberg, I show you what has been marked 
15 as Petitioner’s Exhibit 1] for identification. 
16 | (Petitioner's Exhibit 11 and 12 marked for 
BAX 17 identification.) : 
| | ie 
18 | 9) I ask you if you can identify Petitioner's Exhibit 
mp 19 | ll. 
. 20 ! A Yes, this is a copy of the affidavit I siqned on | 
21 | September 16, 1975. | | 
22 | 9) Do you today affirm the statements of fact eee 
23 tained therein? I 
yz A Yes, I do. 
25 I show you what has been marked as Petitioner's 
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| 
Exhibit 12 for identification and ask you if you can identify 
har 

A Yes. This is the retention agreement letter sent | 


to Continental Corporation. 


MR. SILVERMAN: The government offers Petitioner' 


MR. ROCKUER:- “£ (object to Exhibit 12... That 


S 
Exhibit 12 for identification in. evidence. 


| 
{ 


consists of a proposed agreement which the government tended 
to the taxnayer which the taxpayer rejected. 

MR. SILVERMAN: Absolutely, your Honor. 

THE COURT: The question is on the record that 
they rejected it and I will accept it in evidence for what 
it is worth. 

MR. SILVERMAN: Yes, your Honor. 

(Petitioner's Exhibit 12 for identification 

received in evidence.) 

MR. SILVERMAN: I have no further questions of 
this witness. 

CROSS-I XAMINATIO! 
BY MR. ROCKLER: 

Q Mr. Rosenberg, you were asked whether tapes on 
records and you said they were, am I correct? 

A Ys. 


Q You said they were because you picked up original 
y P if 
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Gata which the comnany had, is that correct? 
A I said original data was written on the tapes. 
0 That's why they were records? 
From source documents, yes. 
I assume that vouchers also are records? 

A Vouchers are records. 

Q Also the punch cards are records, aren't they? 
You make the tape from the punch cards. Aren't the punch 
cards records? 

A Yes. 

.@) So the data. is on the punch cards really... The 

tapes are subordinate to the punch cards. It is really the 
punch cards that are the ultimate records, aren't they? 

A Yes, the punch cards could be considered. 

@) Where do the printouts fit in. Aren‘t they the 
journals of the company? Isn't that what you do with 
tapes? 

A The printouts are records of the company. 

9) What do you do with the tape except get a printou 


from it? 


any way you want. 


A You can use a program to rearrange the data in | 
, 


@) But then when you are all through rearranging it 


by programming it you get a printout, don't vou? 
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Yes. 
And if you don't get a printout you ain't got 
anything? 

A You can always get a printout from the tapes. 

19) If you don't have a printout you got nothing. 
The tapes aren't worth anything to anybody. 

MR. ROCKLER: Pass that question. 

@) Is everything on these tapes us the printouts 
which you have as far as you know? 

A I couldn't answer that question. 

Q Do you have any doubt about it? 

A I don't know. 

THE COURT: Let me ask is there any reason to 
doubt it? You have been on this assiqnment since 1973. 
Is there any reason Mr. Ross has ever given or anyone else 
to doubt that all the data on the printout is also on the 
tapes cnd vice versa? 

THE WITNESS: I have no reason to doubt it. 

1@) If you flip the printout detail expense listing, 
and I mean flip them and you wanted to nick out itens oka 
95,000, couldn't you pick them out by looking at the ARONDE? 

A You would have to look at the major account aoa 


Q But you look at the item, that would give you the 


amount, ‘wolildn’t it? . ZL am not talking where Lt is classi- 
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fied but the amount. 

Let us assume you wanted to pick out legal expenses 
in excess of $5,000. You know the code number for legal 
expenses, don't you? 

A Yes, 

Q You identify the code and identify the amount. 

A Yes, you wouldknow if you had all of them. 

@) Why wouldn't you know if you had all of them? 
You know what that particular item was. 

A But the total -- 

Q Presumably it represents a single legal bill, 
doesn't it? 

A Yes. 

Q If you wanted to pull legal bills in excess of 
$5,000 you could do it by flipping the pages, couldnt you? 
That doesn't take three hours per page, does it. 


A No, it doesn't but we don’t know if we included 


all the legal bills to tie them back to the annual statement. 


9 This is a reproduction in effect of the total 


vouchers for legal bills. They appear on the printouts. 


By flipping the printout pages can you pick up every legal 
bill in excess of $5,000? 


A Yes, but it would be flipning 7,000 pages. 


TUE COURT: Yes, I know but that takes you what, 
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about two seconds per page? 

How long would it take you to flip a page and 
see if there is a $5,000 item on it? You don't have to 
study it, all you have to do is spot it. 

A Yes, you could. 

MR. ROCKLER: I have no: further questions. 

REDIRECT EXAMINATION 
BY MR. SILVERMAN: 

.@) Can you tell me, Mr. Rosenberg, what the philoso- 
phy of an independent audit clarification is? 

A Independent? 
“see @) Independent audit verification. 

(No response.) 

MR. SILVERMAN: I have no further questions. 

THE COURT? (Ald right. 

(Witness excused. ) 

MR. SILVERMAN: The government has one more 
short witness. 

THE COURT s All irignt. 
oA xX R. BUCHANAN, called as a witness on 


behalf of petitioner being first duly sworn, was 


= _ 


examined and testified as follows: 


DIRECT LXAMINATION 


BY MR. SILVERMAN: 
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0 Mr. Buchanan, what is your profession? 
A I have been professor for computer science and 


I am now serving as Supreme Court Judicial Fellow and as 


director of the program to automate the federal court system, 


Q What is your particular background in computer 
technology? 
A I have a Ph.D in computer science from Stamford 


and served as a professor of computor science and have 11 
years of experience in industry corporation like IBM, 
Sperry-Rand and numerous consulting firms, law firms and 
soft wear development firms. 

(0) Have you been present in the courtroom this 
afternoon when testimony was being taken and evidence sub- 
mitted? 

A Yes. 

MR. SILVERMAN: Your Honor, I would ask that the 
witness be qualified as an exnert at this time in commuter 
technology. 


MR. ROCKLER: I agree, your Honor. 


Q Mr. Buchanan, do you consider a computer magnetic 
tape an intermediate processing material? { 
A No, it 18 usually the basis of a whole host of 


processes that may arise out of the needs of the organization. 


That makes the tape. 
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0 Irn this particular audit summons, in this parti- 


cular IRS summons question .f two tapes in which the facts 


given are that a regulation 30 statement is made, and expense 
detail listing report is made and a budget and premium | 

3 : bier | 
report is made, what in your opinion is the function of the | 
tape? 

A To provide the basis of storing the information 
for all those reports and perhaps even others, I don't know, 
for which it can be manipulated and processed to produce those 
things. 

Q Is the printout, the preset printout sheets of 


the expense detail listing report, the budget and premium 


data, the regulation 30 statement report, equivalent data 
to the magnetic computer tane? 
A Well, inasmuch as the exact items and information 


on the printout are exactly the same as those same correspond- 


| 

ing items of information on the tape, the information con- | 

tent may well be equivalent. 
But there is this dimension of form. It is 

really extremely important. Talking about equivalent in- | 

formation sources, in these days of massive masses of Cate, 

it is no. longer limited to content only. It has to be the 


form in which it exists. 


So if by just making the qualification that I 
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consider two dimensions of information, one that of content, 


and two the form, clearly they are not equivalent. 
9) Would you consider it to be sound professional 
judgment to consider the content without considering the 
form? 
A Not at all. 
MR. ROCKLER: I abject to this kind of question. 
IT am not sure what that means. Professional content from 


what standpoint? 


A I can qualify my answer perhaps. 
Q Would you please. 
A The form is very much tied with the application 


you wish to make of the data, how easy it would be -- 
THE COURT: Programming tox the particular item? 
THE WITNESS: Yes, sir. 
THE COURT: Right. That is what we are talking 


about I assume when we talk about form, 


Q Are you knowledgable about tape duplication, tape 


to tape duplication? 


A Yes. 
12) Could you tell us basically the method and the f 
} 
length of time it takes to doa tape to tape duplication? 
A Yes, very quicklv. ‘Two tape drives are used in 


which tape is written on is combined with the tape souree. 
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Usually it is a utility program within the computer that the | 


operator can walk over and either by entering cards or 
typing directly into the console cause the tape to be con- 
verted and it is just a very simple process that is standard 
procedure in any shop at all. 

Q And the time involved? 

A This depends on the speed of the tape drive and 
the system. I am not aware of the exact equipment used in 
this installation. 

THE COURT: S60.) 'S) ard (3 70 1S), 

THE WITNESS: There are still varying speed of 
tapes between 3 and maybe as much as 10 minutes. The faster 
ones are something like 4 minutes per tape. 

Q And the cost involved? 

A Probably this $15 figure is probably market for 


the actual processing. 


Q The charge to the client? 
A Yes, 
9 Including employee time, including all the other 


factors? 

A When you say all of the factors perhaps we can 
split up. Usually when most companies bill people for 
duplicating they do include operating time. However I can't 


comment on what other factors might be in this. 
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a: But $15 is approximately the gross total, is 


that correct? The billing price for the client? 
A That is right. 
Q $15 approximately? 
A That is right. 
MR. SILVERMAN: I have no further questions, 


{ 
your Honor. 
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| 

MR. ROCKLER: I have no questions. 

| (Witness excused.) 


THE COURT: Does the government rest? 


MR. SILVERMAN: The government rests. 


We would like to cansulate if we can our position. 


THE COURT: You can capsulate but include it in 


a memorandum on November 5. 


MR. SILVERMAN: Yes, your Honor. 
THE COURT: In the meantime I shall reserve 
decision. 


Any rebuttal? 


| MR. ROCKLER: No, your llonor. Shall we file : 


THE COURT: The same time. 


| reply memorandum at the same cime? 
| MR. ROCKLER: Thank you. 
| 
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10 ANNUAL STAEEMENT FOR THE YERR 1972 OF THE — comrnwenta: sxsunance company 


Wrue @ Steme Nome 
SE ee 


1 Claim adjustment services: 
16) IE Se ee ss Se eet adi ees is) 37,638 441 69 
(b) Reinsurance aawumed - ‘ ee! Bee eal 7 * 47, HOS, 669.82 
GQ temniedsd 6 a : i 49,989,752 
(4) Net claim adjustment servis 2 2... - ¥ 960, 396.20 
2 Commission end brokerege 
(a) Direct. he Seascale ih eases tu ua es : * ha 72,498,722 
(b) Reinsurance aaoumed Ce a eae Ba EI 0 203,110, 996.5 
(e) Reinsurance coded al le ee re Pome cciie Be ¢ 174, 306,507.93 
(&) Contingent—net eee eine AiR a 3, 818,576.51 
(ce) Policy and membership fees. 2 2 eww (sw : 2 38 2,262.93 
(f) Met commission and brokerage . < ow i ; HOF 122,061.54 


pS ha En 
Allowances to managers and agents 


Employee relations amd welifurs 
Ingurance ; 
Directors’ fom 
Travel and travel items 
Rent and rent items 
Equipment 
Printing and stationery 
Postage. telephone and telegraph. exchange and express . 
Legal and auditing 
Totals (items 3 te 17) 


Taxes, licenses and fees 
(8) State and local insurance taxes re oie ae p ; ¢ 32,463,499, 82 
fb) Insurance department Hoenses and fees ‘ ate 3 257,187.90 | 


fc) Payroll taxes . : ise “f! y -1Yy 2 . 1,747, 967.00 i 


(4) AL other ‘excluding federa) and fervign inewme and real estate) |) 9 } z 17,702.50 | 
i 


(e) Total taxes, Hiccnses and fess... oy t ? N15 686,957.91 

Real estate expenses ot; Be Ve ce! ; i f 1, 806,047.19 
Miscelianeous (itemine) - 

(a) inom from Special Servions. Boe oN ACT! “2, 437,549.68 

(>) Ponations 

(ec) Qutelée Servions. 

Total expexees incurred 

Lees unpsid expenses—current year. | wd sli Fs 41,822, 715.06 
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41,720, 811.7 175,012, a8. 
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Mr. W.F. Gleason Jr. 
Secretary and Tax Counsel 
The Continental Corporation 
80 Maiden Lane 

New York, N.Y. 10038 


Dear Mr. Gleason: 


In accordance with Revenue Ruling 71-20, we have made a study of your 
machine-sensible record retention policies and automatic data processing 
practices. This letter is our confirmation of retention arrangements 
you made with representatives of our Audit Division. 


A list of records, retention periods, and any other provisions agreed 
upon is enclosed. Please sign and return the concurrence copy of this 
letter, which will indicate that you agree to the arrangements described 
on the enclosure. A return addressed envelope is enclosed for your 
convenience, 


If you make any changes in your ADP accounting system or record formats 
that will affect your ability to comply with these provisions, please 
notify us. 


In the course of conducting our ft.« audits through the use of your ADP 
records, it may become appropr‘ate for us to make new retention arrange-~ 
ments with you. If this occv.e we will meet with you again and enter 
into a new agreement. 


Sincerely yours, 


District Director 


Enclosures; 
Liet 
Copy of this letter 
Envelope 
Concurrence: Signature 
Title i 
Date 
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The Continental Corpor ation 


Machine-Sensible Record Description: 


General Expenses 
File number of magnetic tape 110101 
Losses (Ceded Monthly ) - including salvage, paid losses & claim expenses 


File number of magnetic tape 421001 


The Diners Club, Inc. (Subsidiary) 
El. 13+159673 


Machine-Sensible Record Description: 


Expense detail listing (magnetic tape) 


“ A: 56 ue 


The tinentel Co ation 


Machine-Sensible Record Retention Period: 


The record retention period for any year shall terminate upon the earliest 
of the expiration of the Statute of Limitations or after « computer- 
aseisted data retrieval is performed for that year. 


Other Provisions Agreed Upon: 


The Internal Revenue Service and/or Taxpayer will furnish retrieval programs 
which will be run against the taxpayer's tapes selecting records based on 
our paramatere for each tax year. Taxpayer to make available cemputer time 
end related ADP facilities at a time mutually agreeable to both parties. 
Program documentation in connection with the file listed above shall be 
retained for the period that such file is retained. Documentation should 
include the record format, source program listing, flow cherts and/or a 
narrative description in eufficient detail to explain the progr am. 


All detail records to be retain.d in hard cepy in accordance with Rev. 
Proc. 64-12. 


Other Divisions, Subsidiaries, Foreign or other Entities; 


No retention of machine<sensible records is required as of this data, as 
the hard copy retained is adequate for tax audit purposes. In the future 
however, in the event thet there is a substantial increase in the volume 
of records, retention requirements will be revised. 


This agreement to be in effect starting January 1, 1972. 


Miscellaneous, Tax 


a 157 75-MD-91 
UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
aioe ame a et Sah ee i Se ae a ace de lll oe 
UNITED STATES OF AMERICA and : 
WALTER ROSS, Revenue Agent, Internal 
Revenue Service, : 
Petitioners, 
- against - : MEMORANDUM DECISION 
GEOFFREY DAVEY, As Secretary of : M!8-304 


THE CONTINENTAL CORPORATION, 


Respondent. 


HENRY F. WERKER, D. J. 

This proceeding has been brought by the petitioners for an order 
compelling the respondent to comply with a summons issued by the Internal 
Revenue Service under Title 26, United States Code, Section 7604(a). 

The Sumimons required the respondent to produce: 

"All Machine-Sensible Data Media used for 

recording, consolidating or summarizing accounting or 

financial transactions and records in respect of general 

expenses and losses expended or incurred during the 

years 1971 and 1972, inctuding but not limited to 

Magnetic Tape number J!0101 and Magnetic Tape 

Number 421001, for each year respectively." 

The respondent Geolfrey Davey, is the Vice President and Secretary 
of the Continental Corporation. This is a large conglomerate which is subject to 
annual audit and files consolidated tax returns involving numerous subsidiaries. 

The respondent has refused to furnish the tapes requested. 


Concisely stated the reason for doing so is that he has made available 


to the Internal Revenue Service pre-set printouts of all of these tapes and can 


furnish to the Service any other printouts which it may require for other ledgers. 

Respondent is further concerned with the safety of the tapes and is 
unwilling to provide duplicates without being reimbursed for the cost of 
reproducing the tapes. The tapes are stored in Glens Falls, New York and Chicago, 
Illinois in specially constructed storage areas. 

Basically respondent is saying, "I arm not required to give this 
information to you in the form in which you want it. If I give it to you in the form 
of a printout which my corporation uses for purposes of reperting to Insurance 
Commissioners and the form used in preparation of the tax return which you are 
auditing that should be sufficient and you are entitled to nothing clse." This of 
course denies to petitioner the full utility of the tapes and provides it with the 
information only in the form determined by respondent. It necessarily involves a 
great deal of manual examination of many thousands of printout pages which would 
not be necessary if the tapes were made available to petitioner and programmed to 
print out the audit trail information which it requires to satisfy itself that 
Continental Corporation has filed a proper return. 

Semantics concerning "primary" and "secondary source" do not aid in 
the solution of the problem. Nor does a discussion of visible or legible. The fact 
that respondent's employer may have complied with section 832 of Title 26 and the 
staternent of expenses as approved by the National Convention of Insurance 
Commissioners (See Title 26, United States Code, Section 832(6)) does not for 
purposes of audit determine what records may be required to be produced. 

The Internal Revenue Service in issuing Revenue Procedure 64-12 with 
respect to "Guidelines for record requirements to be followed in cases where part 


or all of the accounting systems are maintained within automatic data processing 


A 209 


systems" indicated in Sec. 4 ADP Guidelines what would be required. In Rev. 
Ruling 71-20 it required that in effect the tapes were to be retained like any other 
books or records "so long as the contents may become material in the 
administration of any internal revenue law." 

An audit in order to be effective must be independent. The taxpayer 
cannot dictate what information is to be examined for inistake or evasion. Cf. 
Foster v. United States, 265 F.2d 183 (2d Cir. 1958), cert. denied, 360 U.S. 912 
(1959). The taxpayer always has available the District Court if it feels that the 
Internal Revenue Service is abusing its discretion in this regard. 

The legislature has recognized in Federal Rule of Civil Procedure 32 
that in actions pending before a federal district court "documents" includes "data 
compilations from which information can be obtained, translated, if necessary * * * 
through detection devices into reasonably usable form." At least one case has held 
that this would include tapes. Adams v. Dan River Mills, Inc., 54 F.R.D. 220 (W.D. 
Va. 1972). 

Upon analogy to that rule and case 1 am of thc opinion that the 
Internal Revenue Service should have inade available to it the tapes summoned so 
that it may program those tapes to produce the audit trail necessarily required by 
it to complete its audit of Continental Corporation's tax returns. The court 
recognizes that there are as many form dimensions in a tape as the items recorded 
upon it and that requiring the Service to take these off manually would overburden 
the Service. This on balance has tipped the scale in favor of the Service. 

However, I am of the opinion that Continental Corporation is entitled 
to a protective order to the extent of safeguarding the original tapes and the cost 


of reproducing those tapes. I therefore direct that Continental Corporation 


prepare under the supervision of the Computer Specialist who may be assigned to 
this case a duplicate copy of any and all tapes encompassed within the summons 
served upon the respondent herein and that the duplicate tapes be delivered to the 
Internal Revenue Service upon payment of the expense of producing those tapes. 

Without reflection upon the expertise of the Computer Specialists or 
of the Internal Revenue Service I am of the opinion that the taxpayer should be 
afforded the right to retain the original since the possibility of editing, erasure or 
destruction or loss always exists. 

Finally, since the taxpayer's subsidiary Insco will not permit others to 
use its coinputer for purposes of prograrnming the tapes for the information the 
Service feels it needs and the Service is unwilling to have Insco operate the 
computer vith the Service's prograrnining, I will not require the Service to 
cooperate and will leave it to its own devices to find a computer compatible with 
these tapes. 

The petition is granted subject to the conditions herein contained, 

SO ORDERED 
DATED: New York, New York 


December 3, 1975 


Ss. Dh 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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UNITED STATES OF AMERICA and 
WALTER ROSS, Revenue Agent, Internal 
Revenue Service, 

Petitioners, 

- against - - AMENDMENT TO 
GEOFFRiZY DAVEY, As Secretary of MEMORANDUM DECISION 
THE CONTINENTAL CORPORATION, 
: M18-304 
Respondent. 


Gia SunniT orn ee #4348) 


HENRY F. WERKER, D. J. 
Memorandum Decision in the above-entitled action dated December 


3, 1975 is amended as follows: 


Page 3, line 10 - "Federa! Rule of Civil Procedure 32" - 


SHOULD READ "Federai Rule gf Civil Procedure 34." 


sy 
| te | ae 
Add APPEARANCES at the end of document: sail 7 
ep) | eee eh 
THOMAS J. CAHILL nda aa 
United States Attorney for the tt es ates 
Southern District of New York ah psig 
One St. Andrew's Plaza igs se 
: New York, New York 11007 < 3 
pale! ae) 
Loe a 


BY: PAUL H. SILVERMAN 
Assistant United States Attorney 
Of Counsel 


vEC 19 Ww: 


Attorney for Petitioners 


ARNOLD & PORTER 
1229 - 19th Street, N. W. 
Washington, D. C. 20036 

BY: WALTER J. ROCKLER 


and 


GRUBBS, LEAHY & DONOVAN 
27 Cedar Street 
New York, New York 10038 


BY: EDWARD T. DONOVAN 
Of Counsel 


Attorneys for Respondent 
SO ORDERED. 
DATED: New York, New York 


December 16, 1975 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK Ts 
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OF JUDGE HEWRY F. WERE 
UNITED STATES OF AMERICA and 
WALTER ROSS, REVENUE AGENT, 
INTERNAL REVENUE SERVICE, 


DEC 14 1975 


s] 


Petitioners, 


=y = 
M18-364 
GEOFFREY DAVEY, As Secretary of 
THE CONTINENTAL CORPORATION, 


Respondent. 


WHEREAS, the above-captioned Internal Revenue 
Service summons enforcement proceeding was decided by 
this Court in a memorandum decision filed on December 4, 
1975, after reading all the pleadings, affidavits, memo- 
randa of law, and after a hearing at which evidence was 
submitted by both parties, it is hereby 

ORDERED, ADJUDGED and DIRECTED that Respondent, 
Geoffrey Davey, as Secretary of THE CONTINENTAL CORPORA- 
TION, shall promptly, and in no event more than 60 deve 
after entry of this judgment, (a) prepare under the 
supervision of a Computer Specialist or other representa- 
tive who may be assigned by the Internal Revenue Service 
to supcrvise the involved Continental Corporation audit, 
a duplicate copy of all computer tapes in existence on 
January 27, 1975 which are encompassed within the sumczcons, 
dated January 27, 1975, and served upon the Respondent 
herein, to wit: All Machine-Sensible Data Media used for 


recording, cunsolidating or summarizing accounting or 


financial transactions and records in a of general 


expenses and losses expended or incurred|,during the Nears 


i971 and 1972, including but not limite@ \to Magnetic 

4 
Tape Number 110101 for the year 1972 ang,Magnetic Tape 
Number 421001 for the years 1971 and 1972, but excluding 


Magnetic Tape Number 110101 for the year 1971, and (b) 


e 
) 


prepare and deliver to the Internal Revenue Service repre- 
sentative assigned to the supervision of the duplication 
of the aforestated tapes an itemized bill which shall’sét 
forth the reasonable and necessary expenses of duplica- 
*, 

tion of the aforestated tapes, and it is further, 

ORDERED, ADJUDGED, and DIRECTED that the afore- 
stated duplicate tapes be delivered to the Internal Revenue 
Service upon the payment by the Internal Revenue Service 


of the reasonable and necessary expenses of duplication 


of the aforestated tapes. 


Dated: New York, New York 


December F#, 1975 
174 


Judgment Entered: / 2 
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